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In The 

UNITED STATES COURT OF APPEALS 
Fob the District of Columbia 


Northwest Airlines, Inc., Petitioner 


v. 

Civil Aeronautics Board, Respondent 


Petition for Judicial Review of an Order of the Civil 
Aeronautics Board , Serial No. E-4265 


TO THE HONORABLE JUDGES OF THE UNITED 
STATES COURT OF APPEALS FOR THE DIS¬ 
TRICT OF COLUMBIA: 

NORTHWEST AIRLINES, INC., (hereinafter some¬ 
times called “Northwest” or “Petitioner”) presents this 
petition for a judicial review of a final order entered by 
the Civil Aeronautics Board (hereinafter sometimes called 
the “Board”), and in support thereof respectfully rep¬ 
resents and alleges the following: 

I. 

Nature of Proceeding 

This petition involves a consolidated proceeding before 
the Civil Aeronautics Board known as the Milwaukee-Chi- 
cago-New York Restriction Case, initiated by the Board 
on its own motion by Order Serial No. E-1904 and desig¬ 
nated as Docket No. 3469, with which were consolidated 
Dockets Nos. 1789 and 1790, involving proposal of Capital 
Airlines, Inc. (hereinafter sometimes called “Capital”) 
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to change its Chicago route structure and, by order dated 
December 9, 1948, Serial Order No. E-2277, the Board 
included Northwest's application for removal of restric¬ 
tions on its New York service east of Milwaukee, Docket 
No. 2272, and the application of American Airlines,; Inc. 
(hereinafter sometimes called “American"), Docket No. 
3583, requesting nonstop authority between New York! and 
Cleveland in the consolidated proceeding. 

However, the Board failed to include in the consolidated 
proceeding Northwest’s application to serve Cleveland be¬ 
tween Detroit and New York filed September 4, 1945 
(Docket No. 2016) and thereby provide a Cleveland-New 
York service, which application was prior to that of Capi¬ 
tal for extension of route No. 14 into New York (filed 
October 24, 1945, Docket No. 2105). j 

The Board denied Northwest’s application for removal 
of restrictions on its New York service thus preventing 
Northwest from originating or terminating at Milwaukee 
or Detroit flights serving New York. 

The Board, with Member Jones dissenting, granted Cap¬ 
ital’s application for an amendment so as to extend Capi¬ 
tal’s route No. 14 to New York from Pittsburgh, Pennsyl¬ 
vania, the effect of which is to permit Capital to provide 
an unrestricted Cleveland-New York nonstop service, a 
one stop Twin Cities-New York service and a one stop 
Milwaukee-New York service. The Board also removed 
Capital’s restriction on its Chicago service so as to give it 
an unrestricted Chicago-Cleveland, Chicago-Akron, Chi¬ 
cago-Youngstown, Chicago-Pittsburgh nonstop service and 
an unrestricted nonstop service from the four Michigan 
cities of Flint, Muskegon, Grand Rapids and Lansing, to 
New York. | 

The Board also imposed certain restrictions on Capital’s 
Detroit-New T York service and, with Members O’Conpell 
and Lee dissenting, on its Chicago-New York service, with 
Members O’Connell and Lee dissenting, on its Chichgo- 
New York service, none of which are in issue here. 
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Northwest, as well as United Air Lines, Inc. (herein¬ 
after sometimes called “United”), an intervenor, duly 
filed with the Board petitions requesting rehearing, rear- 
gument and reconsideration of the Board’s opinion and 
order of May 25, 1950 (Order Serial No. E-4265, Docket 
No. 1789 et al, the proceeding.) Capital and the Pitts¬ 
burgh Chamber of Commerce also filed petitions with the 
Board requesting rehearing, reargument and reconsidera¬ 
tion of the Board’s imposition of restrictions on Capital’s 
service. 

On July 21,1950, the Board, by Order Serial No. E-4448, 
denied all petitions for reconsideration. 

Northwest hereby seeks review of the latter order, as 
well as the Board’s opinion and order of May 25, 1950, 
Order Serial No. E-4265, Docket No. 1789 et al. 

II. 

Jurisdiction and Venue 

This petition is filed pursuant to Section 1006 of the 
Civil Aeronautics Act (supra) and Section 10 of the Ad¬ 
ministrative Procedure Act (60 Stat. 237, 243; 5 U. S. C. 
1001,1009). 

Section 1006 of the Civil Aeronautics Act provides in 
part that any order issued by the Civil Aeronautics Board 
shall be subject to review by the Circuit Courts of Ap¬ 
peals of the United States or by the United States Court 
of Appeals for the District of Columbia, on petition filed 
within 60 days after the entry of such order. The statute 
further provides that upon the filing of such petition the 
Court shall have jurisdiction to affirm, modify, or set 
aside the order complained of in whole or in part and, if 
need be, to order further proceedings by the Board. 

Section 10 (c) of the Administrative Procedure Act 
provides as follows: 
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“REVIEWABLE ACTS.— 

“Every agency action made reviewable by statute and 
every final agency action for which there is no other ade¬ 
quate remedy in any court shall be subject to judicial re¬ 
view. Any preliminary, procedural, or intermediate agency 
action or ruling not directly reviewable shall be subject 
to review upon the review of the final agency action. Ex¬ 
cept as otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes of 
this subsection whether or not there has been presented 
or determined any application for a declaratory order, 
for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action 
meanwhile shall be inoperative) for an appeal to superior 
agency authority. ’ ’ 


III. 

i 

Statement of Facts I 

The Civil Aeronautics Act of 1938, as amended (supra) 
establishes a method of government regulation of air trans¬ 
portation similar in character to that established by; the 
Congress for other forms of transportation. Pertinent 
sections of the Act are as follows: 


“TITLE I—GENERAL PROVISIONS 
Definitions 

“Section 1 (49 U. S. C. 401) 

“(10) “Air Transportation” means interstate, over¬ 
seas, or foreign air transportation or the transportation 
of mail by aircraft. 

“TITLE IV—AIR CARRIER ECONOMIC REGULA¬ 
TION 

Certificate of Public Convenience and Necessity 
“Section 401 (49 U. S. C. 481) Certificate Required 
“(a) No air carrier shall engage in any air transpor¬ 
tation unless there is in force a certificate issued by the 
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Authority [Board] authorizing such air carrier to engage 
in such transportation. # # •” 

The Board, in its decision in Northwest Airlines, Inc., 
Et Al., Chicago-Milwaukee-N ew York Service, 6 C. A. B., 
217, decided December 16, 1944, extended Northwest from 
Milwaukee to New York via Detroit, subject to the re¬ 
striction that flights east of Milwaukee must originate at 
St. Paul or points west, and terminate at New York or 
Newark. In the same decision, Pennsylvania Central Air¬ 
lines Corp., predecessor of Capital Airlines, Inc., was ex¬ 
tended from Pittsburgh to New York. Inasmuch as the 
New York service was authorized as an extension of route 
No. 55, 1 Capital was required to stop at Pittsburgh on all 
flights between New York and points west hereof on routes 
Nos. 14 and 32. 2 Route No. 14 terminated then at Detroit 


1 Route No. 55 is described in the effective certificate of public 
convenience and necessity as follows: 

“Between the terminal point New York, N. Y.-Newark, N. J., the 
intermediate points Harrisburg, Pa., Pittsburgh, Pa., Wheeling, 
W. Va., Morgantown, W. Va., Clarksburg, W. Va., Charleston, W. 
Va., Bristol, Tenn.-Va., and (a) beyond Bristol, Tenn.-Va., the inter¬ 
mediate point Asheville, N. C., and the terminal point Atlanta, Ga., 
and (b) beyond Bristol, Tenn.-Va., the intermediate points Knox¬ 
ville, Tenn., Chattanooga, Tenn., Birmingham, Ala., and Mobile, 
Ala., and the terminal point New Orleans, La.” 

2 Route No. 14 is described in the effective certificate of public 
convenience and necessity as follows: 

“(1) Between the terminal point Norfolk, Va., the intermediate 
points Washington, D. C., Baltimore, Md., Pittsburgh, Pa., Youngs¬ 
town, Ohio, Detroit, Mich., and (a) beyond Detroit, Mich., the 
terminal point Chicago, Ill., and (b) beyond Detroit, Mich., the 
intermediate points Flint, Mich., (except with respect to mail), 
Lansing, Mich., Grand Rapids, Mich., Muskegon, Mich., Milwaukee, 
Wis., and the terminal point Minneapolis-St. Paul, Minn.: 

“(2) Between the intermediate point Grand Rapids, Mich., and 
the terminal point Chicago, Ill., and 

“(3) Between the intermediate point Muskegon, Mich., and the 
terminal point Chicago, Ill.” 
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and Capital’s route No. 32 extended from Detroit to Chi¬ 
cago and Milwaukee. 3 

In addition, service between New York and Pittsburgh 
was limited to flights originating or terminating at Chi¬ 
cago or at Knoxville or points beyond. Thus, Capital Was 
required to make a stop at Pittsburgh on all flights be¬ 
tween New York and Detroit and could not serve New 
York and Milwaukee on flights by the same aircraft. 4 On 
April 10, 1946, (Docket No. 2272), Northwest requested 
removal of the above described restriction on its New 
York operations. On September 30, 1947, in a Supple¬ 
mental Opinion to the North Central Case, Docket No. 
415, et al, the Board extended Capital’s route No.; 14 
from Milwaukee to Minneapolis-St. Paul (the Twin Cities). 

In the Middle Atlantic Area Case, Docket No. 674, et al, 
decided February 19, 1948, Capital’s certificate for route 
No. 55 was modified so as to permit through plane seryice 
between Milwaukee and/or the Twin Cities and New York- 
Newark via Pittsburgh. As later stated by the Board in a 
Supplemental Opinion dated August 26, 1948, Capital had 
presented no evidence to support such a modification and 
Northwest did not even participate in the proceeding. 5 
Under those circumstances the Board vacated its original 
findings and restored the restriction previously in effect 
as to Capital’s routes Nos. 14 and 55. 

At the same time, the Board, by Order Serial No. E-1904, 
instituted a proceeding (Docket No. 3469) to determine 


3 Routes Nos. 14 and 32 were consolidated by Board Order Serial 
No. 5200 decided September 23, 1946. 

4 Here, as throughout this petition, discussion will be limited to 
points and issues directly affecting Northwest except where expan¬ 
sion is necessary to a full understanding. 

5 It should be noted that Counsel for Northwest had originally 
sought to have its Docket No. 2272 included in the Middle Atlantic 
Area Case, but was not successful because of the geographic limi¬ 
tation placed on that case at the prehearing conference and public 
hearing. 


! 
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whether Capital should be authorized to operate on an 
unrestricted or one-stop basis between Chicago, Milwaukee 
and the Twin Cities on one hand, and New York-Newark 
on the other. 6 The new proceeding was consolidated with 
certain pending cases (Dockets Nos. 1789 and 1790) in¬ 
volving proposals of Capital to modify its Chicago route 
structure. By order dated December 9, 1948, Serial No. 
E-2277, Northwest’s application for removal of the re¬ 
striction on its New York service east of Milwaukee, 
Docket No. 2272, and the American application Docket 
No. 3583 requesting nonstop authority between New York 
and Cleveland, were included in the consolidated proceed¬ 
ing. 

Northwest had pending an application to serve Cleve¬ 
land between Detroit and New York since September 4, 
1945, Docket No. 2016, which was prior to that of Capital 
for route No. 14 into New York (filed October 24, 1945, 
Docket No. 2105) but Northwest’s application was not 
included in the consolidated proceeding. At the prehear¬ 
ing conference held on October 6, 1948 before Examiner 
William F. Cusick, the Examiner ruled that in view of 
the fact that Paragraph TV of the Board’s order (Serial 
No. E-1905 instituting the proceeding) appears to explic¬ 
itly limit the proceeding to the question of service in the 
area by Capital and to the further fact that in the opinion 
the record made in Dockets Nos. 1789 and 1790 was re¬ 
opened to include the section 401(h) proceeding “in order 
to permit an expeditious” hearing in the matter, it does 
not appear feasible to include other applications such as 
Northwest’s proposal in a case of such limited nature. 
Obviously, the inclusion of Northwest’s application would 


8 However, by Order Serial No. E-1905, dated August 27, 1948, 
Capital was permitted by exemption to conduct operations as origi¬ 
nally authorized, including one-plane service between the Twin 
Cities and Milwaukee on the one hand, and New York-Newark on 
the other, pending decision in the instant proceedings. 
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cause the scope of the proceeding to be expanded to in¬ 
clude unlimited number of other applications in the same 
area which could only result in considerable delay in de¬ 
termining the issues which were contemplated in the 
Board’s original order.” Report of Prehearing Confer¬ 
ence, Docket Nos. 1789, 1790 and 3469 —p. 5. 

The Board on December 9,1948, Order Serial No. E-2277, 
amended its Order Serial No. E-1904, so as to consolidate 
for hearing American’s application in Docket No. 1980 
requesting nonstop authority between New York and Cleve¬ 
land, and the application of Northwest in Docket No. 2272 
for removal of its restrictions on New York service, and 
further stated that the hearing in the above entitled pro¬ 
ceedings shall not be postponed by reason of a consolida¬ 
tion of the aforesaid applications of American and North¬ 
west. The Board thereby limited the scope of the pro¬ 
ceeding and excluded all other applications then pending 
for service in the area although Northwest argued in its 
brief to the Board and in its Motion for Reconsideration 
that its rights under the doctrine of the case of Ashitacker 
Radio Corporation v. Federal Communications Commis¬ 
sion, 326 U. S. 327, 66 S. Ct. 148, were seriously prejudiced 
thereby. Northwest also called the Board’s attention in 
its Petition for Reconsideration to the recent decision of 
this Court in the case of Seaboard and Western Airlines, 
Inc. v. Civil Aeronautics Board, 181 F. 2nd 777, wherein 
the Court said at page 779: 

“* * • At the same time, it seems equally clear that; if 
the Board has under consideration in a pending proceed¬ 
ing the fixing of routes, generally or of a specific nature, 
in an area and the selection of carriers to operate over 
those routes, it must include in the proceeding all pending 
applications for certificates over such proposed routes. 
Otherwise, the statutory rights of excluded applicants to 
hearing and decision upon their applications would be fic¬ 
tile.” (Emphasis supplied) 
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Hearing in the consolidated proceeding was held on 
Jan. 31 - Feb. 9, 1949, and the Examiner issued his report 
on May 31,1949, recommending that the public convenience 
and necessity require the extension of Capital’s route No. 
14 from Pittsburgh to New York subject to the restric¬ 
tions (a) that services between New York and Pittsburgh 
may be rendered only on flights originating or terminating 
at Cleveland or points north or west thereof; and (b) that 
service between New York and points west or north of 
Cleveland may be rendered only on flights serving Cleve¬ 
land or some other intermediate point between Cleveland 
and New York on route No. 14, and that the other appli¬ 
cations including that of Northwest be denied. 

Shortly after the hearing in the instant proceeding, 
the Board instituted on its own initiative, three proceed¬ 
ings pursuant to its Statement of Policy issued February 
21, 1949 covering its economic program for 1949, investi¬ 
gating the competitive situations causing unduly low load 
factors and uneconomic conditions due to excessive service 
between the Twin Cities and Washington, Detroit and 
Washington (known as the Through Service Twin Cities - 
Detroit-Washington-Service Suspension Case, Docket No. 
3661), and between Detroit and New York and between 
Chicago and Washington. The Board’s Statement of Pol¬ 
icy also referred to an exhaustive study of the existing 
route pattern which the Board expected to issue by July 
1, 1949. This study is not yet available. 

Hearing in the Detroit-New York and Chicago-Wash- 
ington investigations has not yet been held but hearings 
in the Through Service Investigation, Twin Cities-Detroit- 
Washington Case, Docket No. 3661, were completed re¬ 
cently and briefs filed with the Examiner on June 10,1950. 

Northwest duly filed its exceptions to the Examiner’s 
Report and a brief in support of said exceptions. Oral 
argument was held before the Board on Sept. 12, 1949, 
and the Board on May 25, 1950 issued its opinion and 
order for which review is hereby sought. 
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The Civil Aeronautics Board consists of five members; 
the Board’s order of May 25, 1950 was concurred in by 
Chairman J. J. O’Connell, Jr., Member Oswald Ryan and 
Member Josh Lee. Member Harold A. Jones dissented 
and wrote a vigorous dissenting opinion which will be 
discussed in Petitioner’s brief. 

i 

IV. i 

i 

Points on Which Petitioner Intends to Rely 

1. That the Board exceeded its statutory powers ! by 
failing to include in its order of consolidation all applica¬ 
tions then pending for service in the area under consider¬ 
ation, including Northwest’s Docket No. 2016. 

2. That the opinion of the Board consisting of 54 pages 
does not contain any ultimate finding that the services 
authorized by Capital are required by the public conveni¬ 
ence and necessity. 

3. That there is no finding of fact in the majority opin¬ 
ion that the existing services offered which are to be dupli¬ 
cated by the award are inadequate. 

4. That there is no need, based on the evidence of rec¬ 
ord, for additional service. 

5. That the benefits to flow from such additional grant 
are of no substance. 

6. That there is no public need for such service or that 
the injury to be inflicted on other carriers is justified or 
offset by benefits to the public. 

7. That the Board has completely departed from the 
statutory standards which it is bound to follow under the 
law and has departed from accepted standards of adjudi¬ 
cation and has indulged in personal preferences, desires 
and convictions. 

8. That the opinion and order of May 25, 1950 are arbi¬ 
trary, capricious, and contrary to law. 

9. That the Board did not make any evidentiary find¬ 
ings which logically supported its ultimate conclusion on 

i 

i 

i 

I 


; 


i 
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the issue of public convenience and necessity or the public 
interest. 

10. That the Board’s opinion contains findings of fact 
and ultimate conclusions which are not supported by sub¬ 
stantial evidence. 

11. That the Board’s opinion contains evidentiary find¬ 
ings which are inconsistent with themselves and with the 
Board’s ultimate conclusion and the action taken by the 
Board’s order. 

12. That the Board failed to make findings upon vari¬ 
ous points and issues which were presented to the Board 
for decision. 

13. That Petitioner’s rights to a full fair hearing on 
its application for Cleveland-New York service have been 
fatally prejudiced as a result of the Board’s action herein 
contrary to the Constitution and the laws of the United 
States. 

14. That the Board wholly failed to consider the full 
measure and extent of the injury which Petitioner will sus¬ 
tain as a result of the duplicating services authorized by 
its award to Capital. 

WHEREFORE, Petitioner prays that the order of the 
Board entered on May 25, 1950 be reviewed by this Court; 
that a copy of this petition be transmitted to the Board 
and that it be required to certify and file in this Court a 
transcript and the record upon which the order of May 
25, 1950 was entered in accordance with Section 1006 of 
the Civil Aeronautics Act of 1938; that upon such review 
the order entered by the Board on May 25, 1950 be set 
aside; and that the Court grant to Petitioner such other 
and further relief as the Court may deem proper. 

NORTHWEST AIRLINES, INC. 

By /s/ A. E. Floan 
A. E. Floan 

By /s/ C. Edward Leasure 
C. Edward Leasure 
Attorneys for Petitioner 
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Filed Dec 29 1950 Joseph W. Stewart, Clerk 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,785 I 

NORTHWEST AIRLINES, INC., Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, Respondent, j 

Stipulation Limiting Issues on Review 

It is hereby stipulated between the parties hereto that 
petitioner abandons all of the allegations of error con¬ 
tained in the petition for review herein for all purposes 
except the following allegations of error: 

“1. That the Board exceeded its statutory powers by 
failing to include in its order of consolidation ail appli¬ 
cations then pending for service in the area under consid¬ 
eration, including Northwest’s Docket No. 2016. 

i 

• • • • 

“13. That Petitioner’s rights to a full fair hearing on 
its application for Cleveland-New York service have been 
fatally prejudiced as a result of the Board’s action herein 
contrary to the Constitution and the laws of the United 
States”. 

/s/ C. Edward Leasure 
C. Edward Leasure 
Attorney for Northwest Airlines, Inc. 
/s/ J. Roger Wollenberg 
J. Roger Wollenberg 
Special Assistant to the Attorney General 
Department of Justice 
/s/ John H. Wanner 
John H. Wanner 
Associate General Counsel I 
Civil Aeronautics Board 
Washington, D. C. 

Attorneys for the Civil Aeronautics Board 
Dated: December 29, 1950. 
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1 Received Docket Section 

Proceedings Division 

Mar 9 10 26 AM ’45 
Economic Bureau 
Civil Aeronautics Board 
* • • • 

2 CIVIL AERONAUTICS BOARD 

APPLICATION OF 

PENNSYLVANIA-CENTRAL AIRLINES 
CORPORATION 

Under Section 401 of the Civil Aeronautics Act, as 
amended, and such other sections thereof as may be ap¬ 
plicable, for authorization to engage in scheduled air trans¬ 
portation as in air carrier of passengers, mail and prop¬ 
erty on the route extensions, routes, and route patterns 
detailed herein. 

TO THE HONORABLE, THE CIVIL 

AERONAUTICS BOARD: 

The Applicant, Pennsylvania-Central Airlines Corpora¬ 
tion respectfully represents to the Board as follows: 

l. The Applicant is a corporation organized and exist¬ 
ing under the laws of the State of Delaware with its prin¬ 
cipal operating base located at the National Airport, 
Washington, D. C. 

II. The Applicant is a citizen of the United States 
within the definition of Section 1 (13) of the Civil Aero¬ 
nautics Act of 1938, the President and all directors and 
other managing officers of the Applicant being citizens of 
the United States and over seventy-five per cent of the 
voting interest in the Applicant being owned or controlled 
by persons who are citizens of the United States or of 
one of its possessions. 

m. The Applicant is an air carrier of persons, prop¬ 
erty and mail in scheduled air transportation and the 
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holder of Certificates of Public Convenience and Neces¬ 
sity issued by the Civil Aeronautics Authority and the 
Civil Aeronautics Board, authorizing it to engage in such 
air transportation on the following routes: 

Route No. 14: Between the terminal point Norfolk, Vir¬ 
ginia, the intermediate points Washington, D. C., Balti¬ 
more, Maryland, Pittsburgh, Pennsylvania, Youngstown, 
Ohio, Akron, Ohio, and Cleveland, Ohio, and the terminal 
point Detroit, Michigan. j 

Route No. 32: Between the terminal point Detroit, 
Michigan, and the terminal point Chicago, Blinois; between 
the terminal point Detroit, Michigan, the intermediate 
points Flint (except with respect to mail), Lansing, Grand 
Rapids, Muskegon, Michigan, and the terminal point Mil¬ 
waukee, Wisconsin; between the intermediate point Grgnd 
Rapids, Michigan, and the terminal point Chicago, Illi¬ 
nois ; and between the intermediate point Muskegon, Michi¬ 
gan, and the terminal point Chicago, Blinois. 

Route No. 34: Between the terminal point Washing¬ 
ton, D. C., the intermediate points Baltimore, Maryland, 
Harrisburg, Pennsylvania, and Williamsport, Penn$yl- 
vania, and the terminal point Buffalo, New York. 

Route No. 41: Between the terminal point Detroit, 
Michigan, the intermediate points Flint, Michigan, 
3 Saginaw-Bav City, Michigan, Traverse City, Michi¬ 
gan, and Cheboygan, Michigan, and the terminal 
point Sault Sainte Marie, Michigan, and between the in¬ 
termediate point Traverse City, Michigan, and the termi¬ 
nal point Grand Rapids, Michigan. 

Route No. 46: Between the terminal point Pittsburgh, 
Pennsylvania, the intermediate point Erie, Pennsylvania, 
and the terminal point Buffalo, New York. 

Route No. 51: Between the terminal point Norfolk, 
Virginia, the intermediate points Elizabeth City, North 
Carolina, Rocky Mount, North Carolina, Raleigh, North 
Carolina, Greensboro, North Carolina, Hickory, North Cgr- 
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olina, (temporary), and Asheville, North Carolina, and 
the terminal point, Knoxville, Tennessee. 

Route No. 55: Between the terminal point New York, 
New York-Newark, New Jersey, the intermediate points 
Pittsburgh, Pennsylvania, Wheeling, West Virginia, Char¬ 
leston, West Virginia, Bristol, Tennessee-Virginia, Knox¬ 
ville, Tennessee, and the terminal point Birmingham, Ala¬ 
bama. 

IV. The Applicant hereby makes application for a per¬ 
manent and/or temporary Certificate of Public Conveni¬ 
ence and Necessity under Section 401 of the Civil Aero¬ 
nautics Act of 1938, as amended, authorizing it to engage 
in scheduled air transportation as an air carrier of pas¬ 
sengers, mail and property, between: 

Cleveland, Ohio, and Chicago, Illinois, and/or 

Cleveland, Ohio, and Chicago, Illinois, by extending 
Route 14 from its intermediate point Cleveland, Ohio. 

V. The Applicant has prepared and there is attached 
hereto and made a part hereof, a map drawn to scale 
showing the proposed routes and route patterns detailed 
herein. 

VT. The Applicant and its predecessors have been en¬ 
gaged as an air carrier in scheduled air transportation 
for a period of seventeen years and is fit, willing, and 
able to perform the air transportation for which this ap¬ 
plication is made. 

VII. The Applicant proposes to operate equipment, on 
the proposed routes and route patterns, best adapted to 
serve the demands of public convenience and necessity. 
In addition, Applicant states that it will submit detailed 
statements of estimated revenues and expenses prior to 
the time of hearing of this application. 

WHEREFORE, the Applicant prays that the Board 
enter an appropriate order, or orders, issuing to Appli¬ 
cant permanent and/or temporary certificates of public 
convenience and necessity, or amendments to the Appli- 
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cant’s existing certificates authorizing Applicant to en¬ 
gage as an air carrier of persons, property and mail in 
scheduled air transportation on the routes hereinabove de¬ 
scribed and set forth and for such other route or routes 
serving that general area or otherwise that the Board ipay 
conclude public convenience and necessity require. Appli¬ 
cant also prays for such other, further and different relief 
as the Board may deem appropriate and to which the 
Applicant may be entitled in the premises, the Applicant 
specifically invoking in connection therewith Section 401 
(h) of the Act. 

Respectfully submitted, 
PENNSYLVANIA-CENTRAL AIRLINES 
CORPORATION 
By /s/ C. Bedell Monro 

C. Bedell Monro, President 

Verification omitted 

i 
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6 Received Docket Section 

Proceedings Division 
Mar 9 10:25 AM ’45 

i 

Economic Bureau 

i 

Civil Aeronautics Board 

i 
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7 CIVIL AERONAUTICS BOARD 

APPLICATION | 

OF 

PENNSYLVANIA-CENTRAL AIRLINES 
CORPORATION 

Under Section 401 of the Civil Aeronautics Act, as 
amended, and such other sections thereof as may be appli¬ 
cable, for authorization to engage in scheduled air trans¬ 
portation as an air carrier of passengers, mail and property 
on the route extensions, routes, and route patterns detailed 
herein. 


i 
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TO THE HONORABLE, THE CIVIL AERONAUTICS 
BOARD: 

The Applicant, Pennsylvania-Central Airlines Corpora¬ 
tion respectfully represents to the Board as follows: 

I. The Applicant is a corporation organized and exist¬ 
ing under the laws of the State of Delaware with its prin¬ 
cipal operating base located at the National Airport, Wash¬ 
ington, D. C. 

II. The Applicant is a citizen of the United States 
within the definition of Section 1 (13) of the Civil Aero¬ 
nautics Act of 1938, the President and all directors and 
other managing officers of the Applicant being citizens of 
the United States and over seventy-five per cent of the 
voting interest in the Applicant being owned or controlled 
by persons who are citizens of the United States or of one 
of its possessions. 

III. The Applicant is an air carrier of persons, prop¬ 
erty and mail in scheduled air transportation and the 
holder of Certificates of Public Convenience and Necessity 
issued by the Civil Aeronautics Authority and the Civil 
Aeronautics Board, authorizing it to engage in such air 
transportation on the following routes: 

Route No. 14: Between the terminal point Norfolk, 
Virginia, the intermediate points Washington, D. C., Bal¬ 
timore, Maryland, Pittsburgh, Pennsylvania, Youngstown, 
Ohio, Akron, Ohio, and Cleveland, Ohio, and the terminal 
point Detroit, Michigan. 

Route No. 32: Between the terminal point Detroit, Mich¬ 
igan, and the terminal point Chicago, Illinois; between the 
terminal point Detroit, Michigan, the intermediate points 
Flint (except with respect to mail), Lansing, Grand Rap¬ 
ids, Muskegon, Michigan, and the terminal point Milwau¬ 
kee, Wisconsin; between the intermediate point Grand 
Rapids, Michigan, and the terminal point Chicago, Illinois; 
and between the intermediate point Muskegon, Michigan, 
and the terminal point Chicago, Illinois. 
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Route No. 34: Between the terminal point Washington, 
D. C., the intermediate points Baltimore, Maryland, Har¬ 
risburg, Pennsylvania, and Williamsport, Pennsylvania, 
and the terminal point Buffalo, New York. 

Route No. 41: Between the terminal point Detroit, Mich¬ 
igan, the intermediate points Flint, Michigan, Sagi- 
8 inaw-Bay City, Michigan, Traverse City, Michigan, 
and Cheboygan, Michigan, and the terminal point 
Sault Sainte Marie, Michigan, and between the intermedi¬ 
ate point Traverse City, Michigan, and the terminal point 
Grand Rapids, Michigan. 

Route No. 46: Between the terminal point Pittsburgh, 
Pennsylvania, the intermediate point Erie, Pennsylvania, 
and the terminal point Buffalo, New York. 

Route No. 51: Between the terminal point Norfolk, 
Virginia, the intermediate points Elizabeth City, North 
Carolina, Rocky Mount, North Carolina, Raleigh, North 
Carolina, Greensboro, North Carolina, Hickory, North Car¬ 
olina, (temporary), and Asheville, North Carolina, and 
the terminal point, Knoxville, Tennessee. 

Route No. 55: Between the terminal point New York, 
New York-Newark, New Jersey, the intermediate points 
Pittsburgh, Pennsylvania, Wheeling, West Virginia, 
Charleston, West Virginia, Bristol, Tennessee-Virgihia, 
Knoxville, Tennessee, and the terminal point Birmingham, 
Alabama. j 

IV. The Applicant hereby makes application for a per¬ 
manent and/or temporary Certificate of Public Cenvenience 
and Necessity under Section 401 of the Civil Aeronautics 
Act of 1938, as amended, authorizing it to engage in sched¬ 
uled air transportation as an air carrier of passengers, 
mail and property, between: j 

Pittsburgh, Pennsylvania, and Chicago, Illinois, and/or 
Pittsburgh, Pennsylvania, and Chicago, Illinois, by ex¬ 
tending Route 14 from its intermediate point Pittsburgh, 
Pennsylvania. 
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V. The Applicant has prepared and there is attached 
hereto and made a part hereof, a map drawn to scale 
showing the proposed routes and route patterns detailed 
herein. 

VI. The Applicant and its predecessors have been en¬ 
gaged as an air carrier in scheduled air transportation 
for a period of seventeen years and is fit, willing, and 
able to perform the air transportation for which this 
application is made. 

VII. The Applicant proposes to operate equipment, 
on the proposed routes and route patterns, best adapted 
to serve the demands of public convenience and necessity. 
In addition, Applicant states that it will submit detailed 
statements of estimated revenues and expenses prior to 
the time of hearing of this application. 

WHEREFORE, the Applicant prays that the Board 
enter an appropriate order, or orders, issuing to Applicant 
permanent and/or temporary certificates of public con¬ 
venience and necessity, or amendments to the Applicant’s 
existing certificates authorizing Applicant to engage as an 
air carrier of persons, property and mail in scheduled air 
transportation on the routes hereinabove described and 
set forth and for such other route or routes serving that 
general area or otherwise that the Board may conclude 
public convenience and necessity require. Applicant also 
prays for such other, further and different relief as the 
Board may deem appropriate and to which the Applicant 
may be entitled in the premises, the Applicant specifically 
invoking in connection therewith Section 401 (h) of the 
Act. 

Respectfullv submitted, 

PENNSYLVANIA-CENTRAL 
AIRLINES CORPORATION 

By . 

C. Bedell Monro, President 

(Verification omitted) 

• # # • 
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11 Orders 

Serial Number 3631 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

i 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 1st day of May, 1945. 

In the matter of the applications of 

ALL AMERICAN AVIATION, INC. 
and other applicants, for certificates, or amendments to 
certificates of public convenience and necessity, known 
as the 

GREAT LAKES AREA CASE 
Docket No. 535 et al 

i 

Order of Consolidation 

| 

It appearing to the Board that the various applications 
proposing additional air service in the general area em¬ 
bracing Michigan, Illinois, Indiana, and Ohio, and pafts 
of adjacent states, can be advantageously and expeditiously 
determined in a single proceeding; 

IT IS ORDERED: 

1. That the portion of the application of Aircar Service 
Company, in Docket No. 955, proposing air shuttle service 
between the principal airports and landing areas in the 
metropolitan districts of the cities of New York, N. Y., 
and Philadelphia, Pa., be severed from Docket No. 955 
and assigned Docket No. 1866. 

2. That the portion of the application of All American 

Aviation, Inc., in Docket No. 535, designated therein as 
route No. 49 (d) be severed from Docket No. 535 and 
assigned Docket No. 1867. j 

3. That the portion of the application of American 
Airlines, Inc., in Docket No. 932, proposing to extend Route 


i 

! 
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No. 22 from Columbus, Ohio to Detroit, Mich., via Toledo, 
Ohio, be severed from Docket No. 932 and assigned Docket 
No. 1868. 

4. That the portion of the application of Associated 
Truck Lines, Inc., Docket No. 1267, proposing service be¬ 
tween New York, N. Y., and Pittsburgh, Pa., via Philadel¬ 
phia, Pa., and between Boston, Mass., and Detroit, Mich., 
via Buffalo, N. Y., be severed from Docket No. 1267 and 
assigned Docket No. 1869. 

12 5. That the portion of the application of Blue 

Ridge Lines, Inc., in Docket No. 1092, designated 
therein as route No. 6, be severed from Docket No. 1092 
and assigned Docket No. 1870. 

6. That the portion of the application of Eastern Air 
Lines, Inc., Docket No. 1067, proposing air transportation 
service (1) between the terminal points Detroit, Mich., 
and Memphis, Tenn., via Toledo, Ohio, Fort Wayne, An- 
derson-Muncie, Indianapolis, Terre Haute, and Evansville, 
Ind., and Paducah, Kv., and (2) to Evansville, Ind., as 
an intermediate point on route No. 10, be severed from 
Docket No. 1067 and assigned Docket No. 1871. 

7. That the portion of the application of Gordons North 
South Air Lines, Inc., in Docket No. 995, proposing air 
transportation service between Memphis, Tenn., and New 
Orleans, La., via Vicksburg, Miss., be severed from Docket 
No. 995 and assigned Docket No. 1872. 

8. That the portion of the application of Hannaford 
Airlines, Inc., in Docket No. 637, requesting a certificate 
to conduct operations between Fort William-Port Arthur, 
Ontario, Canada, and Calumet, Mich., be severed from 
Docket No. 637 and assigned Docket No. 1873. 

9. That the portion of the application of Milky-Way 
Transport Corporation in Docket No. 885, proposing serv¬ 
ice between St. Louis, Mo., and Pittsburgh, Pa., via Chi¬ 
cago, Ill., Detroit, Mich., and Akron, Ohio, be severed from 
Docket No. 885 and assigned Docket No. 1874. 

10. That the portion of the amended application of 
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Parks Air Transport, Inc., in Docket No. 1181, designated 
therein as route A-3, A-4, A-5, C-l, 0-2, C-3, C-4, C-5, 0-6, 
D-4, D-5, and D-6, be severed from Docket No. 1181 and 
assigned Docket No. 1875. 

11. That the portion of the application of Pennsylvania- 
Central Airlines Corporation in Docket No. 1013, requesting 
authorization to conduct operations as follows: (a) extend 
route No. 14 from the intermediate point Pittsburgh, Pa., 
to the terminal point Chicago, Ill., via Columbus and Day- 
ton, Ohio, and Fort Wayne and South Bend, Ind.; (b) ex¬ 
tend route No. 14 from the intermediate point Cleveland, 
Ohio, to the terminal point Chicago, Ill., via Toledo, Ohio, 
and South Bend, Ind.; and (c) between the terminal points 
Detroit, Mich., and Chicago, Ill., via Ann Arbor, Jackson, 
Battle Creek, and Kalamazoo, Mich., and South Bend, Ind.. 
be severed from Docket No. 1013 and assigned Docket 
No. 1876. 

12. That the portion of the application of Plaza Ex¬ 
press Company, Inc. in Docket No. 1185, designated therein 
as routes a, c, and d, be severed from Docket No. 1185 

and assigned Docket No. 1877. 

13 13. That the portion of the application of Trans- 

american Freight Lines, Inc., in Docket No. 1223, 
proposing air transportation service between (a) New 
York, N. Y., and Detroit, Mich., via Buffalo, N. Y.; (b) 
New York, N. Y., and Pittsburgh, Pa., via Trenton, N. J., 
and Philadelphia, Pa.; (c) New York, N. Y., and Pitts¬ 
burgh, Pa., via Philadelphia, Pa.; (d) Syracuse, N. Y., and 
Pittsburgh, Pa.; (e) Pittsburgh, Pa., and Syracuse, N. Y., 
via Jamestown, N. Y., Buffalo, N. Y., Niagara Falls, N. Y., 
and Rochester, N. Y.; (f) Pittsburgh, Pa., and New York, 
N. Y.; (g) Erie, Pa., and Syracuse, N. Y., via Jamestown 
and Rochester, N. Y.; (h) Philadelphia, Pa., and Buffalo, 
N. Y., via New York, Albany, Schenectady, Utica, Rome, 
Syracuse, and Rochester, N. Y.; (i) Erie, Pa., and New 
York, N. Y., via Jamestown, N. Y.; (j) Philadelphia, Pa., 
and Buffalo, N. Y.; (k) Cleveland, Ohio, and Syracuse, 
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N. Y.; via Jamestown, N. Y.; (1) Philadelphia, Pa., and 
Buffalo, N. Y., via Syracuse and Rochester, N. Y.; (m) 
Albany, N. Y., and Boston, Mass.; (n) Boston, Mass., and 
New York, N. Y., via Hartford, New Britain, and New 
Haven, Conn.; (o) New York, N. Y., and Fort Wayne, Ind., 
via Harrisburg, Pa., and Pittsburgh, Pa., be severed from 
Docket No. 1223 and assigned Docket No. 1878. 

14. That the portion of the application of Transconti¬ 
nental & Western Air, Inc., in Docket No. 1030, proposing 
an extension of route No. 44 from the terminal point 
Pittsburgh, Pa., to the terminal point Philadelphia, Pa., 
be severed from Docket No. 1030 and assigned Docket No. 
1879. 

15. That the portion of the application of Transconti¬ 
nental & Western Air, Inc., Docket No. 1033, proposing 
air transportation service to La Fayette, Ind., Danville, 
Champaign-Urbana, Decatur, and Springfield, Ill., as in¬ 
termediate points on route No. 2 between the intermediate 
points Indianapolis, Ind., and St. Louis, Mo., be severed 
from Docket No. 1033 and assigned Docket No. 1880. 

16. That the portion of the application of United Air 
Lines, Inc., Docket No. 1230, proposing air transportation 
service to Williamsport, Pa., as an intermediate point on 
route No. 1 between Youngstown, Ohio, and Allentown, 
Pa., be severed from Docket No. 1230 and assigned Dockef 
No. 1881. 

17. That the following applications be, and they are 
hereby, consolidated into one proceeding and assigned for 
hearing at a time and place to be hereafter designated 
before an Examiner of the Board: 

Aircar Service Company, Docket No. 955. 

All American Aviation, Inc., Docket No. 535. 

American Airlines, Inc., Dockets Nos. 1660, 1744, and 
1868. 

Associated Truck Lines, Inc., Docket No. 1267. 

Belt Aviation, Inc., Docket No. 1124. 
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Blue Ridge Lines, Inc., Docket No. 1870. 

14 Braniff Airways, Inc., Docket No. 1794. 

Brooks Air Line, Docket No. 1516. 

Chicago & Calumet District Transit Co., Inc., Docket 
No. 1262. 

Chicago and Southern Air Lines, Inc., Dockets Nos. 1075, 
1076, and 1696. 

Cincinnati & Lake Erie Transportation Co., of Dayton, 
Ohio, et al., Docket No. 1792. 

Dayton & Western Ohio Airlines, Inc., Docket No. 1427. 
Delta Air Corporation, Docket No. 1796. 

Eastern Air Lines, Inc., Dockets Nos. 1795 and 1871. ! 
Gordons North South Air Lines, Inc., Docket No. 995. 
Hannaford Airlines, Inc., Docket No. 637. 

Illinois Air Lines, Inc., Docket No. 1562. 

Indiana Motor Bus Company, Docket No. 936. 
Indianapolis Railways, Inc., Docket No. 1054. 

Richard Charles Kugel, Docket No. 1513. 

Marion Trucking Co., Inc., Docket No. 1006. j 

Mercury Development Corporation, Dockets Nos. 558 
and 586. 

Michigan Central Airlines, Inc., Docket No. 1754. I 
Mid-Continent Airlines, Inc., Dockets Nos. 1807 hnd 
1808. 

Milky-Way Transport Corp., Docket No. 1874. 
Northern Michigan Airlines, Docket No. 1236. 

Ohio Airlines, Docket No. 1072. 

Ohio Air Express Corporation, Docket No. 1797. 

Owosso Flint Bus Lines, Inc., Docket No. 1121. 

Parks Air Transport, Inc., Docket No. 1875. ! 

Penn-Ohio Coach Lines Co., Docket No. 1658. 
Pennsylvania-Central Airlines Corporation, Dockets Nos. 
1788, 1789, 1790, and 1876. 

Plaza Express Company, Inc., Docket No. 1877. 

Red Star Way, Inc., Dockets Nos. 1665 and 1793. 

South Suburban Safeway Lines, Inc., Docket No. 1302. 
State Airlines, Inc., Docket No. 1723. 
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Transamerican Freight Lines, Inc., Docket No. 1223. 
Transcontinental & Western Air, Inc., Dockets Nos. 1030, 
1034, 1035, 1042, 1043, 1044, 1046, 1047, 1692, and 1880. 

Tri-State Aviation Corporation, Dockets Nos. 1248 and 
1249. 

Roscoe Turner Aeronautical Corporation, Docket No. 
1209. 

United Air Lines, Inc., Dockets Nos. 1215, 1230, and 
1749. 

Yellow Cab Company of Cleveland, Inc., Docket No. 
1008. 

By the Civil Aeronautics Board: 

/s/ Fred A. Toombs 
Fred A Toombs 
Secretary 

(SEAL) 

15 Orders 

Serial Number E-783 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 3rd day of September, 1947. 

In the matter of the applications of 
ALL AMERICAN AVIATION, INC., 
and other applicants for certificates or amendments to 
certificates of public convenience and necessity, known 
as the 

GREAT LAKES AREA CASE 
Docket No. 535 et al 

Order Reopenmg for Further Rearing 

• • * * 

18 10. That the record in the proceeding in Dockets 

Nos. 1789 and 1790 on the applications of Pennsyl¬ 
vania-Central Airlines Corporation to provide unrestricted 
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! 

i 

service between Chicago, on the one hand, and Cleveland, 
Akron, Youngstown and Pittsburgh, on the other, be and 
it is hereby reopened and that said proceeding be assigned 
for further hearing before an Examiner of the Board at 
a time and place hereafter to be designated; 

j 

• • • • 

i 

35 Orders 

Serial Number E-923 

UNITED STATES OF AMERICA | 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 29th day of October, 1947. i 
In the matter of the applications of 

PENNSYLVANIA-CENTRAL AIRLINES 
CORPORATION 

! 

for certificates of public convenience and necessity or 
amendments of existing certificates, under section 401 
of the Civil Aeronautics Act of 1938, as amended. 

Dockets Nos. 1789 and 1790 

i 

i 

Order Denying Motion for Consolidation \ 

Eastern Air Lines, Inc., having filed with the Board, 
on October 6, 1947, a motion to consolidate its application 
in Docket No. 2396 proposing service between Washington 
and Chicago, via various intermediate points, in the re¬ 
opened proceeding involving the applications of Pennsyl¬ 
vania-Central Airlines Corporation, Dockets Nos. 1789 and 
1790; and it appearing to the Board: j 

1. That the applications of Pennsylvania-Central Air¬ 
lines are limited to a consideration of such new or addi¬ 
tional facts as were not available at the time these appli¬ 
cations were originally heard; and 

2. That the aforementioned application of Eastern Air 


i 
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Lines, Inc., although proposing some service similar to 
that proposed by Pennsylvania-Central Airlines, also pre¬ 
sents questions unrelated to the proposals of Pennsylvania- 
Central Airlines Corporation, and that consolidation of 
such application in this proceeding would unduly 
36 expand the scope of the case and give rise to similar 
requests by other applicants, which would cause 
substantial delay of the hearing and the final disposition 
of the proceeding; 

IT IS ORDERED: That the motion of Eastern Air 
Lines, Inc., for consolidation be and it is hereby denied. 
By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

* • • • 

38 Served: Oct 17 1947 

• • • • 

39 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

PENNSYLVANIA-CENTRAL AIRLINES 
CORPORATION 

Dockets Nos. 17S9 and 1790 


Report of Prehearing Conference Held Septennber 30,1947. 
Presiding: 

William F. Cusick, Examiner. 

Pursuant to notice mailed to all interested parties under 
date of September 16, 1947, a prehearing conference was 
held with respect to the applications of Pennsylvania- 
Central Airlines Corporation in Dockets Nos. 1789 and 


1790, which seek authority to conduct unrestricted air 
transportation service between Chicago on the one hand 
and Cleveland, Akron, Youngstown, and Pittsburgh on the 
other. These applications were originally heard in the 
Great Lakes Area Case, Docket No. 535 et al., and were 
reopened for further hearing pursuant to the Board’s 
directive in its opinion in that case rendered on September 
3, 1947. The conference was held on September 30, 1947, 
in room 129-131, Temporary 5 Building, Wing E, Wash¬ 
ington, D. C. Appearances were entered on behalf of the 
following: 

Robert B. Hankins and Charles H. Murchison for Penn¬ 
sylvania-Central Airlines Corporation 

Charles L. Strickler and Daniel M. Gribbon for American 
Airlines, Inc. 

Harold L. Russell and E. Smythe Gambrell for Eastern 
Air Lines, Inc. 

Henry K. Bevins and James Crimmins for Transconti¬ 
nental and Western Air, Inc. 

Joseph Reilly, J. Francis Reilly, and John T. Lorch for 
United Air Lines, Inc. 

Julian T. Cromelin and Frank J. Delanv for the Post 
Office Department 

Albert F. Grisard, Public Counsel 

The Examiner advised all the parties present of the cir¬ 
cumstances surrounding the reopening of the p*o- 
40 ceeding involving these two applications as outlined 
in the Board’s opinion in the Great Lakes Area Case. 
The parties were in general agreement that the principal 
issue involved was whether the proposed service was re¬ 
quired by the public convenience and necessity as contem¬ 
plated under section 401 of the Act. It was also agreed 
that the evidence to be submitted could either be in the 
form of data tending to support the alleged need for the 
removal of restrictions on PCA’s existing route No. 14 
or could be in the nature of a new route proposal. Counsel 


for PC A asserted that that carrier was interested only in 
bringing the record up to date. Both United and TWA 
will oppose certification of the service applied for on the 
ground that the public convenience and necessity do not 
require it. It was agreed by all the parties that no evi¬ 
dence would be stipulated from the Great Lakes Area Case 
record, and that new and complete exhibits would be sub¬ 
mitted by all parties. A representative of American indi¬ 
cated that that carrier was present merely as an observer 
and did not know at that time whether it would definitely 
participate in the case. A representative of the Post 
Office Department stated that that Department was study¬ 
ing the case and could take no position at the time of the 
conference with respect to the merits or demerits of the 
proposals. 

Counsel for Eastern Air Lines asserted that that carrier 
would file a motion with the Board requesting that a por¬ 
tion of its application in Docket No. 2396, which proposes 
service of a similar nature to that applied for by PCA, be 
consolidated for hearing in this proceeding. PCA strongly 
opposed this request and contended that the instant case 
was not a new route proceeding, and that Eastern’s 
41 application had been filed after the original case 
was heard. TWA also opposed the consolidation of 
Eastern’s application on similar grounds, but asserted that 
if the Board did grant Eastern’s request then TWA would 
also petition that existing applications by that carrier 
which propose air transportation in the same area be also 
included for hearing. Eastern’s motion was subsequently 
filed on October 6, 1947, and is presently pending before 
the Board. 
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711 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Served: 

Docket No. 674 et al. x 
Middle Atlantic Area Case 


(Supplemental Opinion) 
Decided: August 26, 1948 


713 Supplemental Opinion 

i 

BY THE BOARD: 

This opinion deals with petitions filed in this case seek¬ 
ing rehearing, reargument and/or reconsideration of our 
opinion of February 19, 1948. 1 2 The following parties sub¬ 
mitted petitions which are under consideration herein: 
All American Aviation, Inc., American Airlines, Inc., Al¬ 
lantic Airlines, Inc., Chesapeake Airways, Inc., Colonial 
Airlines, Inc., Columbia Airlines, Inc., Eastern Air Lifies, 
Inc., Hylan Flying Service, Inc., Iroquois Airlines, Inc., 
Maryland Airlines, Inc., Northeast Airlines, Inc., Capital 
Airlines, Inc., (formerly Pennsylvania-Central Airlines 
Corp.), Transcontinental & Western Air, Inc., United Air 
Lines, Inc., Page Airways, Inc., and E. W. Wiggins Air¬ 
ways, Inc. 

Similar petitions have also been received from the ifol- 


1 The names of the various applicants, together with the docket 
numbers and a description of the proposals, are set out in Appendix 
No. 1 of the Board’s original opinion, Middle Atlantic Area Case, 
Docket No. 674, et al., decided February 19, 1948. 

j 

2 That phase of the Middle Atlantic Area Case dealing with serv¬ 
ice to Pittsburgh was disposed of by a separate opinion dated Sep¬ 
tember 30, 1947. Upon petitions duly filed the case was reopened 
in this regard and oral arguments were presented before the Board 
and the matter is now before the Board for decision. 
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lowing interveners: Cities of Lancaster, Philadelphia, 
Johnstown, 3 Reading, Williamsport, Pennsylvania; City of 
Syracuse, New York; and Counties of Luzerne and Lacka¬ 
wanna, Pennsylvania. The Postmaster General filed a pe¬ 
tition requesting reconsideration of the Board’s Order 
Serial No. E-1210 of February 20, 1948, denying further 
hearing in this case. 

Petitions for leave to intervene, submitted concur¬ 
rently w’ith petitions for reconsideration, rehearing 
714 and/or reargument were also filed by Lehigh Air¬ 
port Authority, et al.; Cities of Burlington and 
Rutland, Vt.; City of Plattsburg, New York, Town of 
Massena, N. Y.; County of Warren, N. Y., et al.; Cham¬ 
ber of Commerce of Philadelphia, Pa., and Northwest Air¬ 
lines, Inc. 

Island Air Ferries, Inc., filed motions in w’hich it re¬ 
quested that all petitions filed in opposition to the grant¬ 
ing of the authority awarded to that carrier in the in¬ 
stant proceeding should be denied and that its application 
should be severed and the petitions relating thereto con¬ 
sidered separately. 

We have carefully examined the arguments, allegations 
and contentions advanced by all of the parties referred 
to above and after reconsideration of the entire record in 
the case, we conclude that the matters set forth in the vari¬ 
ous petitions do not warrant any change in our previous 
opinion and order except in the particulars set forth here¬ 
inafter. 

Extension of Capital’s route No. 14 to New York City.— 
In our original opinion herein we denied Capital’s appli¬ 
cation for an extension of its route No. 14 from Pitts¬ 
burgh to New’ York but made certain modifications in 
the restrictions under which that company operates be- 


3 Under date of July 8, 1948, we issued a supplemental opinion in 
this proceeding certificating the city of Johnstown for a temporary 
period as an intermediate point on TWA’s route No. 2. 
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tween Chicago and New York. The restriction attached 
to the certificate for route No. 14, providing that nonstop 
service between Chicago and Cleveland, between Chicago 
and Akron, between Chicago and Youngstown and between 
Chicago and Pittsburgh shall be rendered only on flights 
originating or terminating at Washington, D. C., or Nor¬ 
folk, Va., was extended to include flights originating or 
terminating at New T York-Newark. Under this modifica¬ 
tion a one-stop (at Pittsburgh) Chicago-New York service 
was made possible as compared with the best previously 
existing service which required stops at Detroit 
715 or Toledo and Pittsburgh. 

In addition, Capital’s certificate for route No. 
55, which requires that service between Pittsburgh and 
New York shall be provided only on flights originating 
or terminating at Chicago, or at Knoxville or Asheville 
or points beyond, was modified to permit service between 
Pittsburgh and New York also on flights originating or 
terminating at Milwaukee or Minneapolis-St. Paul. Tfhis 
action made possible a through-plane service between, Mil¬ 
waukee and/or Minneapolis-St. Paul on the one hand and 
New York-Newark on the other. 

In its petition seeking reconsideration Capital contends 
that the public convenience and necessity require that it 
should be authorized to operate a nonstop service between 
Chicago and New York. American, TWA, United and 
Northwest (the last carrier in conjunction with its peti¬ 
tion requesting leave to intervene) on the other hand argue 
that the Board’s action in modifying Capital’s certificates 
to improve the service between Chicago, Milwaukee, and 
Twin Cities, on the one hand, and Chicago on the other, 
went beyond the scope of the proceeding. 

The record discloses that Capital’s application in Docket 
No. 2105 was limited to a request that route No. 14 be 
extended from Akron and Youngstown, Ohio, to New 
York, N. Y.-Newark, N. J., via Pittsburgh, Johnstown, 
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Harrisburg, Reading and Philadelphia, Pa. In view of 
the fact that at the time the application was filed and at 
the time of the hearing route No. 14 did not extend to 
Chicago, Milwaukee or the Twin Cities the question of 
service between these points and New York-Newark was 
not directly in issue. In fact, due to the geographic limi¬ 
tations of the Middle Atlantic Area Case, applications 
proposing service between Chicago and New York were 
excluded from consideration. It was not until after 
716 the hearing in the instant case that our opinion 
was issued consolidating routes Nos. 14 and 32 as 
a result of which Chicago and Milwaukee were placed on 
route No. 14/ Capital was authorized to serve Twin Cities 
as an extension of route No. 14 on September 30, 1947/ 
Moreover, a review of the status of the issues at the vari¬ 
ous procedural stages taken prior to the hearing, reveals 
the possibility of services of the extent that was ultimately 
authorized to Capital w^as not readily apparent to the 
parties in the case and w r as certainly not clearly defined 
as an issue to be met. 

Capital offered no evidence directed specifically to the 
support of the Chicago-New York, Milwaukee-New York 
and Twin Cities-New York service and carriers which 
would be adversely affected by the introduction of addi¬ 
tional competition in this area had no opportunity to 
cross-examine Capital’s witnesses or to offer evidence of 
their own. It is particularly significant in this regard 
that Northwest did not even participate in the proceed¬ 
ing. Although Capital did raise the issue of Chicago-New 
York service on brief to the Board and referred to it in 
oral argument, it is evident that a complete record has 
not been developed in this proceeding upon which to de- 


4 American Airlines, Inc., et al., Consolidation of Routes, 7 C. A. B. 
337 (decided September 23, 1946). 

3 North Central Case, 7 C. A. B. 639 (1946); 8 C. A. B. 208 
(1947); Docket No. 415, decided September 30, 1947. 
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termine whether the public convenience and necessity re¬ 
quire a modification of Capital’s certificates for routes 
Nos. 14 and 55 so as to permit the services which were 
authorized in the original opinion or which Capital now 
seeks. In view of the foregoing and in fairness to the 
parties they should be permitted to develop the issue of 
the requirements for improved service by Capital between 
Chicago, Milwaukee, the Twin Cities and New York 
squarely by the introduction of evidence to prove 
717 the facts upon the record. We will, therefore, va¬ 
cate the findings in our original opinion which 
were the basis for modifying the restrictions on the cer¬ 
tificates for routes Nos. 14 and 55 and amend Capital’s 
certificates for such routes to restore the restrictions pre¬ 
viously in effect. 

In the Great Lakes Area Case, Docket No. 535, et al. 
(decided September 3, 1947), we directed a reopening of 
that proceeding for further hearing to determine the 
question of whether the public convenience and necessity 
require unrestricted operations by Capital between Chi¬ 
cago, on the one hand, and Cleveland, Akron, Youngstown 
and Pittsburgh, on the other. The hearing, based on the 
above directive, has been completed and briefs have been 
filed with the examiner, but his report has not yet been 
issued. A modification of the certificate for route No. 14 
to permit an unrestricted nonstop operation between these 
points would make possible a one-stop service between 
Chicago and New York. The nonstop authority beihg 
sought by Capital can only be obtained through the grant 
of a new route between Chicago and New York, an exten¬ 
sion of route No. 14 from Pittsburgh to New York, or an 
extension of route No. 55 from Pittsburgh to Chicago. In 
view of the bearing which the issues in the reopened 
Great Lakes Area Case have upon the question of improved 
service between Chicago and New York we believe that 
this case should be reopened and its scope expanded to 
permit a full consideration of this issue. We will there- 
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fore institute a proceeding under section 401(h) of the 
Act to determine whether Capital’s route No. 14 should 
he extended to New York and whether Capital should be 
authorized to conduct an unrestricted service, or a one- 
stop service such as contemplated in our prior opinion 
herein, between Chicago, Milwaukee and the Twin Cities 
on the one hand and New York-Newark on the other. 

This proceeding will be consolidated with the 
718 reopened proceeding on Dockets Nos. 1789 and 
1790 which will be assigned for further hearing in 
order to permit an expeditious and complete considera¬ 
tion of the entire problem. 

• • • • 

729 IT IS ORDERED: 

1. That paragraph numbered “1” (insofar as 
it directs the issuance to Pennsylvania-Central Airlines 
Corporation of amended certificates of public convenience 
and necessity for routes Nos. 14 and 55) of Order Serial 
No. E-1211, dated February 19, 1948, be and it is hereby 
rescinded; 

2. That the record in the proceeding on the applica¬ 
tions of Capital Airlines, Inc., in Dockets Nos. 1789 and 
1790 will be reopened and assigned for further hearing 
before an examiner of the Board at a time and place 
hereafter to be designated; 

3. That a proceeding is hereby instituted pursuant to 
section 401(h) of the Act to determine whether the public 
convenience and necessity require that Capital Airlines, 
Inc., be authorized to engage in air transportation on an 
unrestricted or one-stop basis between Chicago, Ill., Mil¬ 
waukee, Wis., and Minneapolis-St. Paul, Minn., on the one 
hand, and New York, N. Y.-Newark, N. J., on the other 
hand; and that said proceeding be assigned Docket No. 
3469 and consolidated for public hearing and decision 
with the reopened proceeding in Dockets Nos. 1789 and 
1790 ordered by Paragraph 2 of this order; 

• • • • 
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5. That amended certificates of public convenience and 
necessity in the form attached hereto shall be issued to 
Capital Airlines, Inc. (formerly Pennsylvania-Central Air¬ 
lines Corporation), for routes Nos. 14 and 55, and |to 
Colonial Airlines, Inc., for route No. 71; 

• • • • 

i 

733 UNITED STATES OF AMERICA \ 

CIVIL, AERONAUTICS BOARD 

WASHINGTON, D. C. j 

Certificate of Public Convenience and Necessity 

(as amended) 

CAPITAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aero¬ 
nautics Act of 1938, as amended, and the orders, rules, 
and regulations issued thereunder, to engage in air trans¬ 
portation with respect to persons, property, and mail, as 
follows: 

i 

(1) Between the terminal point Norfolk, Va., the in¬ 
termediate points Washington, D. C., Baltimore, Md., 
Pittsburgh, Pa., Youngstown, Ohio, Akron, Ohio, Cleve¬ 
land, Ohio, Toledo, Ohio, Detroit, Mich., and (a) beyond 
Detroit, Mich., the terminal point Chicago, HI., and (b) 
beyond Detroit, Mich., the intermediate points Flint, Mich, 
(except with respect to mail), Lansing, Mich., Grand 
Rapids, Mich., Muskegon, Mich., Milwaukee, Wis., and the 
terminal point Minneapolis-St. Paul, Minn.; 

(2) Between the intermediate point Grand Rapids, 
Mich., and the terminal point Chicago, HI., and 

(3) Between the intermediate point Muskegon, Mich., 
and the terminal point Chicago, Ill., 

to be known as Route No. 14. 

The service herein authorized is subject to the follow¬ 
ing terms, conditions, and limitations: 


i 
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(1) The holder shall render service to and from each 
of the points named herein, except as temporary sus¬ 
pensions of service may be authorized by the Board; and 
may begin or terminate, or begin and terminate, trips at 
points short of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the date 
of issuance of this certificate, as amended; and may con¬ 
tinue to maintain regularly scheduled non-stop service 
between any two points not consecutively named herein 
if nonstop service was regularly scheduled by the holder 

between such points on the date of issuance of this 
734 certificate, as amended. Upon compliance with such 
procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point 
named herein through any airport convenient thereto, and 
render scheduled nonstop service between any two points 
not consecutively named herein between which service is 
authorized hereby. 

(3) Scheduled nonstop service between Chicago, Ill., 
and Cleveland, Ohio, between Chicago, Ill., and Akron, 
Ohio, between Chicago, Ill., and Youngstown, Ohio, and 
between Chicago, Ill., and Pittsburgh, Pa., shall be Ten¬ 
dered only on flights originating or terminating at Wash¬ 
ington, D. C., or Norfolk, Va. 

(4) The holder shall serve Minneapolis-St. Paul, Minn., 
and Milwaukee, Wis., only on flights originating or termi¬ 
nating at Detroit, Mich., or a point east or south thereof. 

The exercise of the privileges granted by this certificate, 
as amended, shall be subject to such other reasonable 
terms, conditions, and limitations required by the public 
interest as may from time to time be prescribed by the 
Board. 

This certificate, as amended, shall be effective on Octo¬ 
ber 25, 1948; Provided, however, that prior to the date on 
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which the certificate, as amended, would otherwise become 
effective the Board, either on its own initiative or upon 
the filing of a petition or petitions seeking reconsidera¬ 
tion of the Board’s order of August 26, 1948 (Order 
Serial No. E-1904) insofar as such order authorizes the 
issuance of this certificate, as amended, may by order or 
orders extend such effective date from time to time. 

IN WITNESS WHEREOF, the Civil Aeronautics 
Board has caused this certificate, as amended, to be exe¬ 
cuted by its Chairman and the seal of the Board to be 
affixed thereto, attested by the Secretary of the Board on 
the 26th day of August, 1948. 

/s/ Joseph J. O’Connell, Jr. 

Chairman 


(SEAL) 

ATTEST: 

/s/ Fred A. Toombs 
Acting Secretary 


735 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Certificate of Public Convenience and Necessity 

(as amended) 

CAPITAL AIRLINES, INC. j 

is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aero¬ 
nautics Act of 1938, as amended, and the orders, rules, 
and regulations issued thereunder, to engage in air trans¬ 
portation with respect to persons, property, and mail, hs 
follows: 

Between the terminal point New York, N. Y.-Newark, 
N. J., the intermediate points Harrisburg, Pa., Pittsburgh 
Pa., Wheeling, W. Va., Morgantown, W. Va., Clarksburg, 
W. Va., Charleston, W. Va., Bristol, Tenn.-Va., and (a) 
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beyond Bristol, Tenn.-Va., the intermediate point Ashe¬ 
ville, N. C., and the terminal point Atlanta, Ga., and (b) 
beyond Bristol, Tenn.-Va., the intermediate points Knox¬ 
ville, Tenn., Chattanooga, Tenn., Birmingham, Ala., and 
Mobile, Ala., and the terminal point New Orleans, La., 
to be known as Route No. 55. 

The service herein authorized is subject to the follow¬ 
ing terms, conditions, and limitations: 

(1) The holder shall render service to and from each 
of the points named herein, except as temporary suspen¬ 
sions of service may be authorized by the Board; and 
may begin or terminate, or begin and terminate, trips at 
points short of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the date 
of issuance of this certificate, as amended; and may con¬ 
tinue to maintain regularly scheduled non-stop service be¬ 
tween any two points not consecutively named herein if 
nonstop service vras regularly scheduled by the holder be¬ 
tween such points on the date of issuance of this certifi¬ 
cate, as amended. Upon compliance with such procedure 
relating thereto as may be prescribed by the Board, the 
holder may, in addition to the service hereinabove ex¬ 
pressly prescribed, regularly serve a point named herein 
through any airport convenient thereto, and render sched¬ 
uled nonstop service between any two points not consecu¬ 
tively named herein between 'which service is authorized 

hereby. 

736 (3) The holder shall render service between 

Pittsburgh, Pa., and New York, N. Y.-Newark, N. J., 
only on flights originating or terminating at Chicago, HI., 
or at Knoxville, Tenn., or Asheville, N. C., or points 
beyond. 

The exercise of the privileges granted by this certificate, 
as amended, shall be subject to such other reasonable 
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terms, conditions, and limitations required by the public 
interest as may from time to time be prescribed by the 
Board. 

i 

This certificate, as amended, shall be effective on Octo¬ 
ber 25, 1948; Provided, however, that prior to the date on 
which the certificate, as amended, would otherwise be¬ 
come effective the Board, either on its own initiative or 
upon the filing of a petition or petitions seeking reconsid¬ 
eration of the Board’s order of August 26, 1948 (Order 
Serial No. E-1904), insofar as such order authorizes the 
issuance of this certificate, as amended, may by order 
or orders extend such effective date from time to time. 

IT WITNESS WHEREOF, the Civil Aeronautics 
Board has caused this certificate, as amended, to be exe¬ 
cuted by its Chairman and the seal of the Board to be 
affixed hereto, attested by the Secretary of the Board on 
the 26th day of August, 1948. 

/s/ Joseph J. 0 ’Connell, Jr. 
Chairman 

(SEAL) 

ATTEST 

/&/ Fred A. Toombs 
Acting Secretary 

• • * • 

i 

739 CIVIL AERONAUTICS BOARD 

Washington 25 

Capital Airlines, Inc . 

Dockets Nos. 1789,1790, and 3469 

September 23,1948 

NOTICE TO ALL INTERESTED PARTIES: 

i 

Pursuant to the Board’s order in the Great Lakes Area 
Case, Docket No. 535 et al., (decided September 3, 1947), 
a public hearing was held on December 15, 16 and 17, 1947 
on the proposals of Capital Airlines, Inc. for authority 
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to conduct unrestricted service between Chicago, on the 
one hand, and Cleveland, Akron, Youngstown and Pitts¬ 
burgh, on the other hand (Docket Nos. 1789 and 1790). 
This proceeding is now awaiting the examiner’s report. 

In its recent supplemental opinion in the Middle Atlantic 
Area Case, Docket No. 674 et al., the Board, acting on its 
own initiative pursuant to the authority vested in it under 
section 401(h) of the Act, directed that the above pro¬ 
ceeding be reopened and expanded to include the questions 
whether Capital’s route No. 14 should be extended to New 
York and whether Capital should be authorized to con¬ 
duct an unrestricted service, or a one-stop service, be¬ 
tween Chicago, Milwaukee and the Twin Cities, on the 
one hand, and New York-Newark, on the other. In accord¬ 
ance with this directive, a prehearing conference in the 
above matter will be held on October 6, 1948, 10 A. M. 
EST, in Room No. 1011, Temporary Building No. 5, Wash¬ 
ington, D. C. before Examiner William F. Cusick. 
740 The issues in this reopened proceeding will be lim¬ 
ited solely to the questions set out in the Supple¬ 
mental Opinion in the Middle Atlantic Area Case, supra, 
relating to Capital’s service in the area under considera¬ 
tion and such other and additional matters relating to 
Capital’s proposals in Docket Nos. 1789 and 1790. 

/s/ Francis W. Brown 
/s/ Francis W. Brown 
Chief Examiner 
• • • • 
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742 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

7 i 

DOCKET NOS. 1789, 1790 and 3469. 

CAPITAL AIRLINES, INC. 

Report of Prehearing Conference 
Served: Nov 8 1948 

Charles H. Murchison, Ring Building, Washington, D. C. 
for Capital Airlines, Inc. 

Edwin McElwain, 701 Union Trust Building, Washing¬ 
ton, D. C. for American Airlines, Inc. 

C. Edward Leasure, 1518 K Street, N. W., Washington, 
D. C. for Northwest Airlines, Inc. 

James K. Crimmins, 25 Broadway, New York 4, New 
York, for Transcontinental & Western Air, Inc. 

Frank B. Quindry, 236 South La Salle Street, Chicago, 
Illinois, for United Air Lines, Inc. 

Albert F. Grisard, Public Counsel, Civil Aeronautics 
Board, Washington, D. C. 

Albert E. Beitel, 905 American Security Building, Wash¬ 
ington 5, D. C., for Minneapolis-St. Paul Metropolitan Air¬ 
ports Commission. j 

Exceptions, if any, to matters contained in this report 
must be filed with Examiner William F. Cusick, and served 
upon all other counsel within 10 days from the date of 
service of this report as shown above. 

743 At the outset of the conference, the attention of 
the parties was directed to the supplemental opin¬ 
ion in the Middle Atlantic Area Case, Docket No. 674 et 
al., dated August 26, 1948, (Serial No. E-1904) and to the 
Board’s order issued on the same date (Serial No. E-1905), 
in which there was instituted a proceeding in Docket No. 
3469 to determine whether the public convenience and 
necessity require that Capital Airlines be authorized to 
engage in air transportation on an unrestricted or one- 


l 
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stop basis between Chicago, Milwaukee, and the Twin 
Cities on one hand, and New York-Newark on the other. 
Attention was also called to the fact that the above pro¬ 
ceeding was ordered consolidated for hearing and decision 
with the reopened proceeding in Dockets Nos. 1789 and 
1790. The latter applications involve proposals by Capi¬ 
tal to conduct unrestricted service between Chicago-Cleve- 
land, Chicago-Akron, Chicago-Youngstown, and Chicago- 
Pittsburgh. 

After some discussion, the parties were agreed that the 
record made in Dockets Nos. 1789 and 1790 would be con¬ 
sidered as part of the record in the instant proceeding and 
any further evidence to be submitted would be consid¬ 
ered as supplemental thereto. 

Issues involved.—With respect to the issues in this case, 
Public Counsel stated that they were clearly set out in 
paragraph 3 of the order attached to the supplemental 
opinion in the Middle Atlantic Case, Docket No. 674 et al., 
(Serial E-1904). Counsel for Capital asserted that 
744 the plain reading of both the above opinion and 
order indicated that the Board intended that the 
issues were broad enough to include all questions involving 
service not only between the Twin Cities, Chicago, Mil¬ 
waukee, and New York-Newark, but also include the ques¬ 
tion of whether the public convenience and necessity re¬ 
quired service by Capital between Detroit-New York, 
Cleveland-New York, Akron-Newr York, Youngstown-New 
York, and Pittsburgh-New York. American, Northwest, 
TWA, and United strongly contested this interpretation of 
the language in the supplemental opinion and order and 
maintained that the only issues involved, by reason of 
Docket No. 3469, was the question of long-haul nonstop 
service by Capital between the Twin Cities, Chicago, Mil¬ 
waukee, and New York-Newark, and that there was not 
involved any issue of shuttle service between such inter¬ 
mediate cities as Detroit, Cleveland, and Pittsburgh, on 
the one hand, and New York-Newark, on the other. 
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Counsel for the Minneapolis-St. Paul Metropolitan Air¬ 
ports Commission asserted that even under a proceeding 
instituted in accordance with section 401(h) of the Act, 
the Board would have the authority to certificate a carrier 
to any point within the area under consideration where 
such service was found to be required by the public con¬ 
venience and necessity, notwithstanding that the question 
of service to a particular city was not directly in issue. 

Public Counsel was in agreement with the interpretation 
placed on the language by the carrier interveners and 
stated that any other interpretation was indicative of an 
erroneous reading of the language contained in both the 
opinion and the order. j 

745 The Board’s order issued with the Supplemental 
Opinion in the Middle Atlantic Area case must be 
read in the light of the language of the opinion in order 
to determine the scope of the investigation. The opinion 
on page 7 points out that a modification of the certificate 
for route No. 14 in the reopened Great Lakes Area case 
would permit operation of a one-stop service between 
Chicago and New York (and incidentally between Cleve¬ 
land, Akron, and Youngstown on the one hand and New 
York on the other). It then points out that “the nonstop” 
authority being sought by Capital can only be obtained 
through the grant of a new route between Chicago and 
New York, an extension of route No. 14 from Pittsburgh 
to New York, or an extension of route No. 55 from Pitts¬ 
burgh to Chicago”. As pointed out on page 34 of the 
opinion in the Middle Atlantic Area case Capital vras 
then seeking an extension which would permit nonstop 
flights from points west of Pittsburgh to New York. 
The Board then refers to the bearing which issues in the 
reopened Great Lakes Area case has upon the question 
of improved service between Chicago and New York and 
concludes that the scope of that proceeding should be ex¬ 
panded to permit full consideration of this issue. It is a 
reasonable inference that since the Board did not spe- 

| 

i 
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cificially refer to either Milwaukee or Twin Cities it in¬ 
tended to cover the general area between Chicago and New 
York and to permit a review of the entire situation relat¬ 
ing to restrictions on Capital’s service in the area. This 
conclusion is supported by the Board’s assertion that 1 ‘we 
will institute a proceeding under section 401(h) of the Act 
to determine whether Capital’s route No. 14 should 
746 be extended to New York and whether Capital should 
be authorized to conduct an unrestricted service 
on a one-stop service such as contemplated in our prior 
opinion herein, between Chicago, Milwaukee, and Twin 
Cities, on the one hand and New York-Newark on the 
other”. Accordingly, it is the examiner’s ruling that this 
case shall consider the issues raised in Dockets Nos. 1789 
and 1790 and those raised in Docket No. 3469, including a 
consideration of whether route No. 14 should be extended 
to New York. The latter possibility would, of course, 
raise the issue of whether such an extension should be 
on an unrestricted basis or so conditioned as to limit Capi¬ 
tal’s nonstop authority. This interpretation of the Board’s 
order will permit a consideration on the merits of con¬ 
tentions raised by Capital in several prior proceedings 
that it should be granted unrestricted operating rights be¬ 
tween points west of Pittsburgh, on the one hand, and 
New York on the other. 

Another question which was discussed extensively re¬ 
lated to -whether other applications, proposing service of 
a nature similar to that of Capital’s, should be consolidated 
for hearing herein. Northwest took the position that that 
part of the proceeding involving service by Capital between 
the Twin Cities, Milwaukee, and New York should not 
route No. 3 (formerly route No. 69), to remove the re¬ 
striction on its Milwaukee-New York service was also 
heard. Counsel for that carrier pointed out that this ap¬ 
plication was filed on April 10, 1946, (Docket No. 2272) 
long before Capital was even authorized to serve the Twin 
Cities and that moreover Capital had never made formal 
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application for the service that is contemplated in Docket 
No. 3469. In fairness to its position in the matter, 
Northwest contended that its application for the re- 

747 moval of the restriction filed in Docket No. 2272 
should be consolidated for hearing in the present 

case. 

In this connection, Northwest’s attention was directed 
to the fact that while Capital had not made formal appli¬ 
cation for the service involved, the Board, acting pursuant 
to the broad authority vested in it under section 401(h) 
of the Act, had, upon its own initiative, instituted the in¬ 
stant proceeding to determine whether the public Con¬ 
venience and necessity required the said service by Capi¬ 
tal. In view of the fact that paragraph IV of the Board’s 
order appears to explicitly limit the proceeding to the 
question of service in the area by Capital and to the fur¬ 
ther fact that in the opinion the record made in Dockets 
Nos. 1789 and 1790 was reopened to include the section 
401(h) proceeding “in order to permit an expeditious” 
hearing in the matter, it does not appear feasible to in¬ 
clude other applications such as Northwest’s proposal in 
a case of such limited nature. Obviously, the inclusion 
of Northwest’s application would cause the scope of the 
proceeding to be expanded to include unlimited number 
of other applications in the same area which could only 
result in considerable delay in determining the issues 
which were contemplated in the Board’s original order. 

Accordingly, it is the Examiner’s conclusion that the 
proceeding is limited to a consideration of the matters 
involved in Dockets Nos. 1789, 1790 and 3469. The parties 
therefore are accordingly on notice as to the scope of the 
proceeding. 

Time for future procedural steps.—Several of the par¬ 
ties indicated that in the event of adverse rulings herein, 
relating to the scope of the case, they would probgbly 

748 file motions requesting that the Board either expand 
or limit the proceeding as their respective interests 

i 

i 
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might be affected. It was agreed that in the event snch 
motions were submitted, they would be filed not later than 
the time of filing exceptions to this report, i. e., 10 days 
from the date of service hereof. If was further agreed that 
should the Board, as a result of any such motions, enter 
an order which would require a revision of the rulings 
made herein, any applications filed as a result thereof 
would be submitted not later than 10 days from the date 
of the Board’s order in this respect. 

With respect to the time for filing exhibits and the date 
for hearing, Capital, TWA, American and Northwest in¬ 
dicated that they would be ready to file original exhibits 
on December 1, 1948; rebuttal exhibits on January 2, 
1949, and would be ready to proceed with the hearing on 
January 10, 1949. The latter two carriers, however, 
strongly urged that there appeared no sound reason for 
expediting this proceeding so long as it related solely to 
the proposals of Capital. They contended that the pro¬ 
ceeding should take its regular place on the calendar. 
Nevertheless, if similar applications of American and 
Northwest were consolidated for hearing herein, counsel 
for these carriers asserted they would be ready to go for¬ 
ward on the above dates. United requested that the time 
for the exchange of original exhibits should be fixed for 
January 2, 1949, and the dates for rebuttal exhibits and 
hearing should be fixed at February 1 and February 10, 
1949, respectively. 

749 Upon full consideration of all the existing facts, 
the following dates are set for future procedural 


steps in the case: 

Exchange of exhibits .December 1, 1948 

Exchange of rebuttal exhibits.January 2,1949 

Hearing.January 10, 1949 


In the event any action is taken by the Board which tends 
to expand the scope of the proceeding, consideration will 
then be given to any requests for additional time. 

William F. Cusick 
Examiner 
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Received Docket Section 
Nov 16 12 37 PM ’48 
Civil Aeronautics Board 

# # * # 

BEFORE THE | 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Docket No. 

i 
i 

In the Matter of the Applications of Capital Airline^, Inc. 
and the proceeding instituted by the Board’s Order 
Serial No. E-1904, Docket Nos. 1789, 1790 and 3469. 

Exceptions of Northwest to Prehearing Conference Report 
of Examiner William F. Cusick and Motion that North - 
west’s Application in Docket No. 2272 be Consolidated 
for Hearing With Above Matters 

Comes now NORTHWEST AIRLINES, INC., (here¬ 
inafter referred to as “Northwest”), and excepts to that 
portion of Examiner Cusick’s prehearing conference re¬ 
port refusing to recommend that Northwest’s application 
for removal of restrictions on its Milwaukee-New York 
service, filed in Docket No. 2272, should be consolidated 
for hearing in the present case, and moves for an order 
of the Board consolidating for hearing in the present case 
the said application of Northwest filed in Docket No. 2272. 
In support thereof, Petitioner respectfully shows: j 

1. It is a corporation organized and existing under 
the laws of the State of Minnesota, maintaining its prin¬ 
cipal office and place of business at 1885 University Ave¬ 
nue, St. Paul, Minnesota. 

2. That the certificate of public convenience and neces¬ 
sity authorizing Northwest to engage in air transporta¬ 
tion over route No. 3 contains a restriction that service 
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east of Milwaukee, Wis. shall be rendered only on 
756 flights originating or terminating at the Twin Cities 
or points west thereof and originating or terminat¬ 
ing at New York, N. Y., Newark, N. J. or Washington, D. C. 

3. Northwest filed its application in Docket No. 2272 
on April 10, 1946, long before Capital was authorized to 
serve the Twrin Cities and as soon after inauguration of 
its service east of Milwaukee, Wis. in June 1945 as suffi¬ 
cient experience to clearly demonstrate the need for re- 
movel of such restriction had been accumulated. Further¬ 
more, on September 30, 1947, at the time Capital was 
authorized to serve the Twin Cities, Northwest was granted 
the Detroit-Cleveland-Pittsburgh-Washington route with a 
restriction on Washington service identical with that on its 
New York service, the effect of which wras to intensify 
many times the severity of the effect of the restriction. 

The impairment of Northwest’s operating flexibility by 
the restrictions, due to the necessity of operating excessive 
schedules over the more lightly traveled segments in order 
to provide sufficient service over the more heavily traveled 
segments, and the less efficient utilization of equipment, 
has resulted in operations which are contrary to the public 
interest in that Northwest is not permitted to render the 
services required and which are financially detrimental to 
Northwest. 

4. Docket Nos. 1789 and 1790 are the applications of 
Capital for non-stop authority to operate between Cleve¬ 
land, Ohio and Chicago, HI., and between Pittsburgh, Pa. 
and Chicago, Ill. Docket No. 3469 is the proceeding insti¬ 
tuted by the Board under 401(h) of the Act to determine 
whether Capital should be authorized to engage in air 
transportation on an unrestricted or non-stop basis be¬ 
tween Chicago, Ill., Milwaukee, Wis. and Minneapolis-St. 
Paul, Minn., on the one hand and New York, N. Y., Newark, 
N. J., on the other. Capital has made no formal applica¬ 
tion for such service. The inclusion of the 401(h) pro¬ 
ceeding with Docket Nos. 1789 and 1790 “in order to per- 
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mit an expeditious” hearing in the matter was as- 
757 signed as the reason for the conclusion of the Exam¬ 
iner that other applications such as that of North¬ 
west should not be included. The error of such conclu¬ 
sion is obvious when its prejudicial consequences to North¬ 
west are appraised. The situation amounts to this. I The 
Board has had before it since April 10, 1946, Northwest’s 
application for removal of restrictions on its Milwaukee- 
New York service and before granting hearing on such 
application, the Board, upon its own initiative, institutes a 
401(h) proceeding to determine whether Capital should 
operate a non-restricted or non-stop service between New 
York, Milwaukee and the Twin Cities, not even applied 
for by Capital nor contemplated at the time Northwest’s 
application was filed. 

Certainly the procedural due process requirements an¬ 
nounced by the U. S. Supreme Court in the case of Ash- 
backer Radio Corporation v. Federal Communicatibns 
Commission, 326 U. S. 327, 66 S. C. Rep. 148, are not ipet 
if the Board permits this proceeding to be heard before 
Northwest’s application is heard or if the Board refuses 
this motion for a consolidated hearing. Clearly a de¬ 
cision granting Capital unrestricted or non-stop authori¬ 
zation in this area may increase the volume of available 
service in the area. Conceivably this might preclude the 
Board’s granting, or at least affect the Board’s determi¬ 
nation, of Northwest’s application at a later date. Cer¬ 
tainly Northwest’s burden will be greater than if its hear¬ 
ing is held earlier or concurrently with that in Docket No. 
3469. Furthermore, since Capital is enjoying an exemp¬ 
tion status during the pendency of this proceeding, Capital 
will not be prejudiced by any possible delay due to con¬ 
solidation. ! 

In fact, the reasons for granting consolidation or at 
least a simultaneous hearing in this case are certainly 
as strong as those relied on by the Court in the Ashback$r 


i 
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Case (supra). In that case, licenses granted by the FCC 
were limited to three years and were subject to modifica¬ 
tion by the FCC. In this case, Northwest may be per¬ 
manently adversely affected by the Board’s action in 
Docket No. 3469. 

758 Certainly the requirement under the Act of a 
speedy hearing of applications is not met if the 
Board is to initiate proceedings which may supersede or 
otherwise by its own action render such hearing a nullity. 

WHEREFORE, Northwest prays that the Board order 
its application in Docket No. 2272 consolidated for hear¬ 
ing with Docket Nos. 1789, 1790 and 3469, or that the 
Board order that hearing in Docket No. 2272 be conducted 
either simultaneously or prior to the hearing in Docket 
Nos. 1789, 1790 and 3469, and for such other or further 
relief as the Board may deem proper. 

Respectfully submitted, 

NORTHWEST AIRLINES, INC. 

A. E. Floan 

Vice President & Secretary 

(Verification omitted) 

* • * • 

761 Received Docket Section 

Nov 19 1 31 PM ’48 
Civil Aeronautics Board 

November 18, 1948 

Examiner William F. Cusick 
Civil Aeronautics Board 
Washington 25, D. C. 

Re: Capital Airlines, Inc., 

Docket Nos. 1789,1790 and 
3469, Exceptions to Examiner’s 
Report of Prehearing Conference. 

Dear Mr. Cusick: 

Public Counsel have the following exception and com¬ 
ments with respect to the Report of the Prehearing Con- 
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ference held on October 6, 1948, in the above-entitled pro¬ 
ceeding. 

Public Counsel except to the last paragraph on page 2 
of the report because it incorrectly states Public Counsel’s 
position. At the Prehearing Conference Public Counsel 
stated that the scope of the issues in this case depended 
upon the meaning of the words “unrestricted basis ,, | in 
the third paragraph of the directory portion of Order 
Serial No. E-1904. 

_ i 

The examiner has ruled that the third paragraph of the 

directory portion of the aforementioned order puts; in 
issue the extension of Capital’s route No. 14 to New York. 
We feel that this ruling is supportable and that the pro¬ 
ceedings should go forward on this basis. 

Yours very truly, I 

Seymour Wenner 
Thomas A. Wadden, Jr.; 

Public Counsel 

762 Received Docket Section 

Nov 19 10 17 AM ’48 
Civil Aeronautics Board j 

• # * • 


763 BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In 


the matter of a proceeding pursuant to section 401(h) 
of the Civil Aeronautics Act of 1938, as amended, to 
determine whether the public convenience and neces¬ 
sity require the authorization of unrestricted or one- 
stop service between Chicago, Ill., Milwaukee, Wis., 
and Minneapolis-St. Paul, Minn., on the one hand, and 


New York, N. Y.-Newark, N. J., on the other hand, 


CAPITAL AIRLINES, INC. 
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Docket Nos. 1789,1790, 3469 

Motion of United Air Lines, Inc. to Limit Scope of Pro¬ 
ceeding or, in the Alternative, for Other Relief . 

A. 

United Air Lines, Inc.,* respectfully requests that the 
Board enter an order specifically limiting this proceeding 
to questions relating to long haul one-stop and nonstop 
services on the part of Capital Airlines, Inc. between the 
cities of Chicago, Milwaukee and Minneapolis-St. Paul, on 
the one hand, and Newark and New York on the other. In 
support hereof United represents and alleges as follows: 

1. United is of the view that the Board’s order, dated 
August 26, 1948, Serial No. E-1904, which instituted this 
proceeding contemplated issues with respect to one-stop 
and nonstop service by Capital between Chicago, Milwau¬ 
kee, Minneapolis-St. Paul and New York and that it con¬ 
templated issues relating only to those services. United 
does not believe that that order involves or was intended 
to involve any questions concerning unrestricted shuttle 
service by Capital between Newark/New York and 
764 such points as Detroit, Toledo, Cleveland, Akron, 
Youngstown and Pittsburgh. This view is shared 
by American, TWA and Northwest as well as by Public 
Counsel. (Verification omitted) 

* • • • 

772 Received Docket Section 

Nov 19 2 02 PM ’48 
Civil Aeronautics Board 

• • • • 


* The various parties will be referred to by their commonly used 
names. 
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773 BEFORE THE 
CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

Consolidated Chicago-New York Case and Reopened 
Great Lakes Area Case. 

Docket Nos. 1789, 1790, 3469 

Motion of American Airlines, Inc. to Reverse the Exam¬ 
iner’s Ruling That Services Between New York-New- 
ark and Pittsburgh and Points West Thereof Except 
Chicago, Milwaukee and Mirmeapolis-St. Pa/ul are 
Within the Scope of this Proceeding, or, in the Alter¬ 
native, for Consolidation for Hearing m This Pro¬ 
ceeding of That Part of American Airlines, Inc’s Ap¬ 
plication in Docket No. 1980 Relating to Service Be¬ 
tween New York and Cleveland. i 

The scope of this proceeding is defined by the subject 
matter of the reopened Great Lakes Area Case, Docket 
No. 535 et al., decided September 3, 1947, and the subject 
matter of the Board’s Order of August 26, 1948, Order 
Serial No. E-1904, issued in connection with its supple¬ 
mental opinion in the Middle Atlantic Area Case, Order 
Serial No. E-1904, decided August 26, 1948. 

The reopened Great Lakes Area Case raised no question 
whatsoever with respect to service to New York except 
that of a possible modification of Capital’s certificate for 
Route 14 which would permit a one-stop service between 
Chicago and New York. 

774 The Board’s order of August 26, 1948, expanded 
this proceeding only to include the further ques¬ 
tion of whether Capital should be authorized to provide 
an unrestricted or one-stop service between Chicago, Mil¬ 
waukee and Minneapolis-St. Paul on the one hand and 
New York on the other. This was the understanding of 
Public Counsel and of all of the carriers party to this 
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proceeding except for Capital. (Report of Prehearing 
Conference, pp. 1-2.) 

There is no basis for the Examiner’s conclusion that 
this case permits a consideration of whether Capital 
should receive unrestricted operating rights between Pitts¬ 
burgh and all points west thereof, on the one hand, and 
New York on the other. Such a construction of the Board’s 
supplemental opinion in the Middle Atlantic Area Case 
and order of August 26, 1948, blinks the plain meaning 
of the English language. 

The Board, therefore, should reverse the Examiner’s 
ruling that this case involves non-stop service or unre¬ 
stricted service between New York and Pittsburgh or any 
points west thereof except for Chicago, Milwaukee and 
Minneapolis-St. Paul. 

If the Board does not reverse the Examiner’s ruling, 
then the Board must in all fairness consolidate for hear¬ 
ing in this proceeding that part of American’s applica¬ 
tion in Docket No. 1980 which seeks authority for non¬ 
stop operations between New York and Cleveland. This 
application was filed more than three years before the 
Board’s order of August 26, 1948. 

(Verification omitted) 

* • * * 

785 Received Docket Section 

Nov 19 411 PM ’48 
Civil Aeronautics Board 
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BEFORE THE 

CIVIL AERONAUTICS BOARD 

In the Matter of 

CAPITAL AIRLINES, INC. 
Dockets Nos. 1789,1790 and 3469 


1 / 


_ i 

Motion of Transcontinental & Western Air , Inc . to Limit 
Scope of Hearing vn Accordance With Board Order 
Instituting This Proceeding. j 

i 

Transcontinental & Western Air, Inc. hereby moves the 
Board to reverse the ruling of Examiner William I. Cusick 
(Pre-Hearing Conference Report, p. 3) as to the scope 
of this consolidated proceeding and to limit its scope in 
accordance with the Board’s order in the Middle Atlantic 
Area case instituting this proceeding. 

1. The Examiner’s ruling that the Board intended “to 
permit a review of the entire situation relating to restric¬ 
tions on Capital’s service in the [Chicago-New York] area” 
and to consider all possible services by Capital resulting 
from the extension of Route 14 into New York does vio¬ 
lence to the plain language of the Board’s order institut¬ 
ing this proceeding (Order No. E-1904, dated August 26, 
1948). That order clearly does not contemplate a hear¬ 
ing of such broad scope. Certainly it does not envisage 
a trial of the issues of unrestricted local service by Capi¬ 
tal between Pittsburgh and New York or of nonstop serv¬ 
ice by that carrier between Detroit and Cleveland on; the 
one hand and New York on the other. These are 
787 the particular issues that TWA specifically objects 
to including in the case. (Verification omitted) 


! 
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812 Orders 

Serial Number E-2277 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 9th day of December, 1948. 

In the matter of the applications of 
CAPITAL AIRLINES, INC. 

(formerly Pennsylvania-Central Airlines Corporation) 
for certificates of public convenience and necessity for 
amendment of the certificate for route No. 14. 
REMOVAL OF ROUTE NO. 14 
RESTRICTIONS CASE 
Docket Nos. 1789 and 1790. 

In the matter of a proceeding pursuant to section 401(h) 
of the Civil Aeronautics Act of 1938, as amended, to 
determine whether the public convenience and neces¬ 
sity require the authorization of unrestricted or one- 
stop service between Chicago, Ill., Milwaukee, Wis., 
and Minneapolis-St. Paul, Minn., on the one hand, and 
New York, N. Y.-Newark, N. J., on the other hand, by 
CAPITAL AIRLINES, INC. 

Docket No. 3469 
Order 

The Board having by Order Serial No. E-1904, dated 
August 26, 1948, ordered, inter alia: that the above en¬ 
titled proceeding Docket No. 3469 be instituted and con¬ 
solidated for hearing and decision with the reopened pro¬ 
ceeding in Dockets Nos. 1789 and 1790 ordered by said 
order; 

A Prehearing Conference having been held in the afore¬ 
said proceedings at which question was raised as to the 
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scope of the issues intended by the Board’s Supplemental 
Opinion and Order Serial No. E-1904; and the examiner 
having ruled in his Prehearing Conference Report, dated 
November 8, 1948, that under the aforesaid order, 
813 the issues in the above entitled proceedings include, 
inter alia, the extension of Capital’s route No. 14 to 

I 

New York; 

American Airlines, Inc., (“American”) having filed vdth 
the Board on November 19, 1948, a motion requesting that 
the Board reverse the examiner’s ruling “that non-stop 
service between New York and points west of Pittsburgh 
other than Chicago, Milwaukee and Minneapolis-St. Paul 
is within the scope of this proceeding or, in the alterna¬ 
tive, that the Board consolidate for hearing in this pro¬ 
ceeding that part of American’s application in Docket No. 
1980 which requests non-stop authority between New York 
and Cleveland.”; ; 

Northwest Airlines, Inc., (“Northwest”) having filed 
with the Board on November 16,1948, a motion requesting, 
inter alia, that its application in Docket No. 2272, request¬ 
ing removal of the present restriction on its Milwaukee, 
Wis.-New York, N. Y., service be “consolidated for hear¬ 
ing with Docket Nos. 1789, 1790 and 3469, or that the 
Board order that hearing in Docket No. 2272 be conducted 

i 

either simultaneously or prior to the hearing in Docket 
Nos. 1789, 1790 and 3469,”; j 

United Air Lines, Inc., having on November 19, 1948, 
filed with the Board a motion requesting, inter alia, “(1) 
that the Board enter an order setting aside the Exam¬ 
iner’s ruling and defining the issues in the subject pro¬ 
ceeding as involving questions relative to one-stop and 
non-stop services by Capital between only the points qf 
Chicago, Milwaukee, Minneapolis/St. Paul, on the ope 
hand, and Newark/New York, on the other, or, in the al¬ 
ternative, (2) that if the Board denies the foregoing re¬ 
quest, the Board enter an order broadening the scope of 
the instant proceeding and permitting United to file and 


i 

i 


i 
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have heard herein an application or applications for the 
removal of the restrictions upon United’s services to and 
from Milwaukee and Detroit in so far as they relate to 
operations over the New York leg of Route No. 1,”; 

Transcontinental & Western Air, Inc., having filed with 
the Board on November 19, 1948, a motion requesting that 
the Board reverse the ruling of the examiner “as to the 
scope of this consolidated proceeding and to limit its scope 
in accordance with the Board’s order in the Middle At¬ 
lantic Area case instituting this proceeding.”; 

Capital Airlines, Inc., having filed a letter with the 
Chairman of the Board on December 3, 1948, requesting 
that the aforesaid motions be denied; 

The Board finding: 

1. That it is desirable to clarify the aforementioned 
Order Serial No. E-1904, and that the issues in Docket 
No. 3469 were intended to include and that they should 

include the issues presented by the extension of 
814 Capital’s route No. 14 to New York-Newark as pro¬ 
vided in Paragraph 1 of the ordering portion of 
this order. 

2. That that part of American’s application in Docket 
No. 1980 'which requests nonstop authority between New 
York and Cleveland, and the application of Northwest in 
Docket No. 2272, can advantageously and expeditiously 
be consolidated in the above-entitled proceedings; and 

3. That, except to the extent hereinafter granted, the 
matters set forth in the aforesaid motions do not warrant 
+ he relief requested; 

IT IS ORDERED: 

1. That paragraph 3 of the ordering portion of the 
aforesaid Order Serial No. E-1904 is hereby amended to 
read as follows: 

“3. That a proceeding is hereby instituted pursuant to 
section 401(h) of the Act to determine whether the public 
convenience and necessity require that route No. 14 of 
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Capital Airlines be extended to New York-Newark in sluch 
manner as to authorize service by Capital Airlines be¬ 
tween New York-Newark and Pittsburgh, and between New 
York-Newark and any point on route No. 14 west of Pitts¬ 
burgh, on an unrestricted and non-stop basis, or so as to 
authorize any part of the foregoing; and that said pro¬ 
ceeding be assigned Docket No. 3469 and consolidated for 
public hearing and decision with the reopened proceeding 
in Dockets Nos. 1789 and 1790 ordered by Paragraph 2 
of this order;” 

2. That the aforementioned portion of American’s ap¬ 
plication in Docket No. 1980 requesting nonstop authority 
between New York and Cleveland be severed from Docket 
No. 1980, assigned Docket No. 3583, and consolidated’ in 
the above-entitled proceedings; 

3. That the application of Northwest in Docket JvTo. 
2272 be consolidated in the above-entitled proceedings; 

4. That the hearing in the above-entitled proceedings 
shall not be postponed by reason of the consolidation of 
the aforesaid applications of American and Northwest; 

5. That the aforementioned motions, except to the ex¬ 
tent herein granted, be and they hereby are denied; 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan j 
M. C. Mulligan 

(SEAL) Secretary 

815 Received Docket Section 

Proceedings Division 
Jul 30 212 PM ’45 
Economic Bureau 
Civil Aeronautics Board 
• # # ♦ 
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816 BEFORE THE 
CIVIL AERONAUTICS BOARD 

Application of AMERICAN AIRLINES, INC., under Sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as 
amended, for Amendment of its Certificate of Public 
Convenience and Necessity for Route 7 so as to desig¬ 
nate Cleveland, Ohio, and Erie, Pa., as intermediate 
points on said Route between Detroit, Mich., and Nia¬ 
gara Falls, N. Y., and for authorization to conduct 
non-stop services on Route 7 between Chicago, HI., 
and Cleveland, Ohio, and between Cleveland, Ohio, 
and New York, N. Y./Newark, N. J. 

AMERICAN AIRLINES, INC. (hereinafter referred 
to as “Applicant”) presents this application to the Civil 
Aeronautics Board (hereinafter referred to as the 
“Board”) pursuant to Section 401 of the Civil Aeronau¬ 
tics Act of 1938, as amended (hereinafter referred to as 
the “Act”), and such other sections thereof as may be 
applicable, and respectfully states as follows: 

1. That Applicant is a corporation organized and exist¬ 
ing under the laws of the State of Delaware, maintaining 
a principal place of business at 100 East 42nd Street, 
New* York 17, New York. 

2. That Applicant is a citizen of the United States of 
America within the meaning of Section 1 (13) of the 

Act. 

817 3. That Applicant is an air carrier of persons, 
property and mail in scheduled air transportation 

and is the holder of certificates of public convenience and 
necessity issued to it by the Board under the Act, au¬ 
thorizing it to engage in such air transportation on Routes 
4, 7, 18* 22, 23, 25, 30, 56, and FAM 26. 

4. The primary purpose of this application is to amend 
Applicant’s present certificate of public convenience and 
necessity for Route 7 to permit the scheduled air trans¬ 
portation of persons, property, and mail by Applicant be- 
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tween Chicago, Ill., and Cleveland, Ohio, and between 
Cleveland, Ohio, and New York, N. Y./Newark, N. J., 
and, secondarily, to permit the improvement in air service 
by Applicant on Route 7 between points presently certifi¬ 
cated on said route. 

5. Applicant requests that Cleveland, Ohio, and Erie, 
Pa., be designated as intermediate points on said Route 
7 between the present intermediate points Detroit, Mich., 
and Niagara Falls, N. Y., and that the present certificate 
of public convenience and necessity for Route 7 be amend¬ 
ed so as to result in a description of said route as follows: 

Between the terminal point Chicago, Ill., the interme¬ 
diate points South Bend, Ind., Kalamazoo, Mich., Battle 
Creek, Mich., Jackson, Mich., Ann Arbor, Mich., Detroit, 
Mich., Cleveland, Ohio, Erie, Pa., Niagara Falls, N. j Y., 
Buffalo, N. Y., Rochester, N. Y., Syracuse, N. Y., and;(a) 
beyond the intermediate point Syracuse, N. Y., the inter¬ 
mediate points Scranton, Pa., and Wilkes-Barre, Pa., and 
the co-terminal points New York, N. Y., and Newark* N. 
J., and (b) beyond the intermediate point Syracuse, N. 1 Y., 
the intermediate points Utica, N. Y., and Albany, N. Y., 
and (a) beyond the intermediate point Albany, N. Y., the 
intermediate point Springfield, Mass., and the terminal 
point Boston, Mass., and (b) beyond the intermediate point 
Albany, N. Y., the co-terminal points New York, N. |Y., 
and Newark, N. J. 

818 6. Applicant hereby requests that it be author¬ 

ized in the certificate of public convenience and nec¬ 
essity issued for Route 7 as amended pursuant to para¬ 
graph 5 hereof to conduct non-stop services on Rout£ 7 
between Chicago, Ill., and Cleveland, Ohio, and between 
Cleveland, Ohio, and New York, N. Y./Newark, N. J.| 

7. Annexed hereto pursuant to Section 238.1 (d)4i of 
the Economic Regulations, and marked Exhibit A, is a 
map drawn approximately to scale, and showing all ter¬ 
minal and intermediate points to be served, giving the 
approximate mileages between all adjacent points and the 


i 
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principal over-all distances and showing the relationship 
of the points now served by Applicant on its Route 7 to 
the proposed intermediate points of Cleveland, Ohio, and 
Erie, Pa., and showing the same information with respect 
to the proposed non-stop services for which authorization 
is sought herein. 

8. Applicant now owns and proposes to operate Douglas 
DC-3 equipment, or such other and more suitable aircraft 
as may hereafter become available to it, in providing the 
air transportation for which authorization is herein re¬ 
quested. 

WHEREFORE, Applicant prays that the Board enter 
an appropriate order or orders amending the present cer¬ 
tificate of public convenience and necessity of the Appli¬ 
cant for Route 7 as requested in paragraph 5 hereof; 
that the Board authorize the operation of non-stop serv¬ 
ices on Route 7 as requested in paragraph 6 hereof; and 
that the Board grant such other, further, and different 
relief as the Board may deem appropriate and to which 
the Applicant may be entitled in the premises, the Appli¬ 
cant specifically invoking in connection therewith Section 
401(h) of the Act. 

Respectfully submitted, 

AMERICAN AIRLINES, INC. 

By Ralph S. Damon (signed) 

Ralph S. Damon, 

(Verification omitted) President 

• * • • 

821 Received Docket Section 

Proceedings Divison 
Apr 19 1112 AM ’46 
Economic Bureau 
Civil Aeronautics Board 
* # • • 
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822 TO THE CIVIL AERONAUTICS BOARD, 
WASHINGTON, D. C. 

NORTHWEST AIRLINES, INC. hereby makes appli¬ 
cation under Section 401 of the Civil Aeronautics Act of 
1938, as amended, for amendment of its certificates of 
public convenience and necessity with respect to routes 
Nos. 3 and 69, as hereinafter described. 

In support of its application, Applicant respectfully 
shows: 

1. Applicant is Northwest Airlines, Inc., a corporation 
organized under the laws of the State of Minnesota with 
its principal office in St. Paul, Minnesota. 

2. Applicant is a “citizen of the United States”, as 
defined by Section 1 (13) (c) of the Act. All of the offi¬ 
cers of the Applicant are citizens of the United States, 
and an examination made of a recent list of stockholders 
indicates that at least 75% of the voting interest in the 
Applicant is owned by persons who are citizens of tphe 
United States. 

3. Applicant now holds a certificate of public conveiii- 
ence and necessity for the transportation of persons, prop¬ 
erty and mail over route No. 3 as follows: 

Between the terminal point Chicago, Ill., the interme¬ 
diate point Milwaukee, Wis., and (a) beyond Milwaukee, 
Wis., the intermediate points Madison, Wis., Rochester, 
Minn., Minneapolis, Minn., St. Paul, Minn., Fargo, N. Dak., 
and (b) beyond Milwaukee, Wis., the intermediate points 
Green Bay, Wis., Wausau, Wis., Eau Claire, Wis., Min¬ 
neapolis, Minn., St. Paul, Minn., Fargo, N. Dak., and (c) 
beyond Fargo, N. Dak., the intermediate point Grand 
Forks, N. Dak., and the terminal point Winnipeg, Canada, 
and (d) beyond Fargo, N. Dak., the intermediate points 
Jamestown, N. Dak., Bismarck-Mandan, N. Dak., Miles 
City, Mont., Billings, Mont., Butte, Mont., Helena, Mont., 
Missoula, Mont., Spokane, Wash., and (1) beyond Spo¬ 
kane, Wash., the intermediate points Wenatchee, Wash., 
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Yakima, Wash., and the terminal point Seattle, Wash., 
and (2) beyond Spokane, Wash., the intermediate point 
Yakima, Wash., and the terminal point Portland, 
Oreg. 

823 Applicant also holds a certificate of public conve¬ 
nience and necessity for the transportation of per¬ 
sons, property and mail over route No. 69, described as 
follows: 

Between the terminal points Minneapolis-St. Paul, Minn., 
the intermediate points Milwaukee, Wis., and Detroit, 
Mich., and the co-terminal points New York, N. Y. and 
Newark, N. J. 

The foregoing certificate of public convenience and nec¬ 
essity contains the following restrictions: 

“The exercise of the privileges granted by this certifi¬ 
cate, as amended, shall be subject to the condition that 
service east of Milwaukee, Wis., shall be rendered only on 
flights originating at Minneapolis-St. Paul, Minn., or a 
point west thereof, and terminating at New York, N. Y., 
or Newark, N. J., or originating at New York, N. Y., or 
Newark, N. J., and terminating at Minneapolis-St. Paul, 
Minn., or a point west thereof, and to such other reason¬ 
able terms, conditions and limitations required by the 
public interest as may, from time to time, be prescribed 
by the Board.” 

4. Applicant, in Docket No. 2018, has sought to amend 
the foregoing certificates by consolidation of routes Nos. 
3, 45 and 69 into a single route to be designated as route 
No. 3 and the redesignation of the terminal points of Min¬ 
neapolis-St. Paul, Minn., on routes Nos. 45 and 69 as in¬ 
termediate points on the consolidated route No. 3; and 
has severed from that proceeding its application for re- 
movel of restrictions on service east of Milwaukee, Wis. 

Applicant seeks by this application to amend the fore¬ 
going certificate or certificates in the following respect, 
to wit: 
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(a) Removal of the aforesaid restriction on route No. 
69 requiring that flights be originated at Minneapolis-St. 
Paul, Minn., or points west thereof and terminating at 
New York, N. Y., or Newark, N. J.; or originating at New 
York, N. Y., or Newark, N. J., and terminating at Min¬ 
neapolis-St. Paul, Minn., or a point west thereof. 

5. The amendment proposed herein will enable Appli¬ 
cant to render proper service between all points op its 
system in the manner required by the needs of those re¬ 
spective communities. The elimination of those restric¬ 
tions will remove the necessity of uneconomic oper- 
824 ation of excessive schedules over the more lightly 
traveled segments in order to provide sufficient serv¬ 
ice over the more heavily traveled segments. It will fur¬ 
ther enable Applicant to eliminate many technical difficul¬ 
ties and to achieve a more efficient utilization of its equip¬ 
ment and to render a more complete and flexible service 
to the public. Thus Applicant will be able to operate more 
nearly on a parity in competition with other transconti¬ 
nental air carriers and to more fully meet the public needs. 

WHEREFORE, Applicant prays that the Board grant 
the amendment of its certificates or certificate of public 
convenience and necessity with respect to route Nosi. 3 
and 69 so as to remove restrictions on service east of Mil¬ 
waukee, Wis., or for such other relief as the Board may 
determine to be proper. 1 

Respectfully submitted, i 

NORTHWEST AIR LINES, INC; 

By /s/ Linus C. Glotzbach 

Vice President and Assistant 
to the President 

ATTEST: /s/ A. E. Floan j 

Secretary j 

(Verification omitted) 

• • • • 

1 

i 

j 
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905 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 1789 et al. 
MILWAUKEE-CHICAGO-NEW YORK 
RESTRICTIONS CASE 


Notice of Hearing 

In the matter of applications of Capital Airlines, Inc., 
(formerly Pennsylvania Central Airlines), Northwest Air¬ 
lines, Inc., and American Airlines, Inc., Dockets Nos. 1789, 
1790, 2272, and 3583, for amendment of certificates of 
public convenience and necessity, and the proceeding in¬ 
stituted by Board Order Serial No. E-1904, pursuant to 
section 401(h) of the Civil Aeronautics Act of 1938, as 
amended, Docket No. 3469. 

For further details of operations proposed, parties are 
referred to the applications on file with the Civil Aero¬ 
nautics Board in the respective dockets, the Prehearing 
Conference Report dated November 8, 1948, and Board 
Orders Serial No. E-1904, dated August 26, 1948, and 
Serial No. E-2277, dated December 9, 1948. 

Notice is hereby given that pursuant to the Civil Aero¬ 
nautics Act of 1938, as amended, the said proceedings 
have been consolidated for hearing by order of the Board, 
Serial No. E-2277, dated December 9, 1948, and they here¬ 
by are assigned for public hearing on January 24, 1949, 
at 10:00 a. m. (Eastern standard time) in Conference 
Room A, Departmental Auditorium, 14th Street and Con¬ 
stitution Avenue, N. W., Washington, D. C., before Exam¬ 
iner Warren E. Baker. 

Without limiting the scope of the issues presented by 
said proceedings, particular attention will be directed to 
the following matters and questions: 

1. Does public convenience and necessity require the 


69 A 


amendment of the certificate and the modification or elimi¬ 
nation of restrictions contained therein as requested by 
the applicant? 

906 2. Does the public convenience and necessity re¬ 

quire the amendment of the certificate of Capital 
Airlines for route No. 14 as proposed in Board Order 
Serial No. E-2277 dated December 9, 1948? 

3. If the public convenience and necessity require the 
proposed service or services involved above where appli¬ 
cable and a selection of carriers is necessary, which car¬ 
rier or carriers are required by the public interest to per¬ 
form the service or services to be authorized? 

Notice is further given that any person other than the 
parties and interveners of record as of this date desiring 
to be heard in this proceeding may file with the Board on 
or before January 24, 1949, a statement setting forth the 
issues of fact and law raised by this proceeding which he 
desires to controvert and such person may appear and 
participate in the hearing in accordance with section 
285.6(a) of the Rules of Practice under Title IV of sec¬ 
tion 1002(i) of the Civil Aeronautics Act of 1938, as 
amended. 

Dated at Washington, D. C., December 31, 1948. 

By the Civil Aeronautics Board: 

M. C. Mulligan 

(SEAL) Secretary 

• * # • 

i 

I 

Hearing Before Warren E. Baker, Examiner, 
January 31, 1949 

\ 

* # # ♦ 

! 

1031 Testimony of Andrew H. Brown 

1032 called as a witness on behalf of the City iof 
Cleveland and the Cleveland Chamber of Commerce, 

and, having been first duly sworn was examined and tes¬ 
tified as follows: 
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1037 Cross Examination 

• • • # 

1049 BY MR. LEASURE: 

Q Yon are aware of the fact that Northwest 
has an application to serve Cleveland and New York? A 
I thought you had one. It must be three or four years old. 

Q You intervened in that case? A I filed an inter¬ 
vening petition for the City of Cleveland. 

Q For your information, Northwest tried to get that 
heard at this time. 

But the question I wanted to ask was, Does your ap¬ 
pearance here in behalf of the application indicate that 
you have a preference for either American or Capital 
over Northwest or any other carrier that might make an 
application? A When I started out my statement I said 
that this was the first time in recent years in which we 
had had an opportunity to advance our interests in the 
Cleveland-New York and Cleveland-Chicago service, and 
that my appearance here, which happened to be somewhat 
in support of American and Capital, was not to be taken 
that I carried any brief for either or both of those lines. 
I do not. 

• • • • 

2913 REPORT OF WARREN E. BAKER, 

EXAMINER 
Served: May 31 1949 

* • • • 

2914 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


I 


71A 

Docket No. 1789 Et A1 

Mihuaukee-Chicago-New York Restriction Case 


Recommended that the certificate of public convenience 
and necessity of Capital Airlines, Inc., for route No^ 14 
be amended by extending the route from the intermediate 
point Pittsburgh, Pa., to New York, N. Y./Newark, Ni J., 
subject to the restrictions (a) that services between New 
York and Pittsburgh may only be rendered on flights origi¬ 
nating or terminating at Cleveland or points north or west 
thereof; and (b) that service between New York and points 
west or north of Cleveland may be rendered only on flights 
serving Cleveland or some other intermediate point be¬ 
tween Cleveland and New York. 

i 

Recommended that the applications of American, Capi¬ 
tal, and Northwest should be denied except as hereinbe¬ 
fore granted. 

• • • • 

i 

2973 General Conclusions 

From the previous discussion, it may be concluded 
that the reasons which formerly justified the restriction 
preventing schedules between Chicago on the one hand 
and Cleveland, Akron, Youngstown, and Pittsburgh on 
the other from being both nonstop and turnaround are 
no longer valid. The traffic has increased sufficiently so 
as to sustain two operators with equal unrestricted serv¬ 
ices and the diversion which may occur by the removal of 
this restriction is not sufficient to outweigh the benefits 
to the traffic presently being carried by Capital to and 
from these intermediate points. Therefore, Capital ’s Chi¬ 
cago restriction should be entirely eliminated. 

It may also be concluded that there have not been shown 
sufficient benefits from the operation of nonstop services 
between New York on the one hand and Chicago, Toledo, 
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Detroit, Milwaukee, and Twin Cities on the other to jus¬ 
tify a modification or an elimination of the present re¬ 
strictions on Capital so as to allow such nonstop services. 
In most of these markets the traffic potential, in view of 
the services presently authorized by other carriers, indi¬ 
cates that there is not sufficient traffic for an additional 
nonstop carrier. In each of the markets where there is 
presently sufficient traffic to justify more than one carrier 
operating nonstop services, there are at least two, if not 
three, carriers authorized. 

With respect to the restriction which prevented New 
York-Pittsburgh turnaround services, it may be concluded 
that there has been insufficient showing of benefits from 
the authorization of an additional turnaround service to 
require the Board to provide such authorization on 
2974 the part of Capital. On the other hand, it is ap¬ 
parent from the increase in traffic which has taken 
place between New York and Pittsburgh that the restric¬ 
tion requiring flights between New York and Pittsburgh 
to originate or terminate as far west as Chicago is not 
necessary for the protection of TWA. 

It would seem that the benefits of the traveling public 
presently carried by Capital would be sufficient to justify 
the extension of route No. 14 from Pittsburgh to New 
York so as to provide a Cleveland-New York nonstop 
service and to provide service from points north of De¬ 
troit into New York via either Cleveland or Pittsburgh 
despite the incidental diversion which might occur from 
other carriers. 

An examination of the need for one-stop services be¬ 
tween Chicago and New York, principally via Pittsburgh 
and Cleveland but also via Akron and Youngstown, indi¬ 
cates that in order to provide this service the New York 
restriction should be modified to allow flights to originate 
or terminate at Cleveland or points west or north thereof 
on route No. 14. 
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It should be quite clear that the primary purpose of 
this authorization which makes possible two New York- 
Chicago one-stop services is to provide improved service 
between Cleveland and Pittsburgh and the terminals of 
the service and not solely for the benefit of the Chicago- 
New York traffic, and that in the event flights are sched¬ 
uled primarily, if not solely, for the benefit of the New 
York-Chicago traffic, such schedules might be disregarded 
by the Board in determining the mail compensation neces¬ 
sary under the Act for the services of Capital 
2975 The extension of route No. 14 into New York is 
primarily to allow the New York-Cleveland non¬ 
stop, but additional benefits should be obtained by jthe 
lowering of costs on the part of Capital through the elimi¬ 
nation of Pittsburgh as a transfer point for mail and 
cargo with, the paper work at such point and also through 
the elimination of mileage where nonstops are operated 
as made available by this recommendation. In addition, 
Capital should be able to provide more adequate service 
to various points in the general area between Chicago 
and New York by the elimination of some of the opera¬ 
tional handicaps which have been placed on that carrier’s 
scheduling by the several restrictions in its certificate. 

The traffic between Akron and Youngstown and New 
York would seem insufficient to justify in the near future 
any flight originating or terminating at these points. It 
is also unlikely that this traffic will necessitate nonstops 
omitting Pittsburgh unless the flights originate or termi¬ 
nate west of these cities. However, there does not seem 
to be any reason for preventing the future institution of 
nonstops on flights which originate west of these points. 

I 

I 

Recommended Decision 

In view of the foregoing and all the facts of record, 
it is recommended that: 

1. The Board find that the public convenience and nee- 
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essity require the extension of route No. 14 from Pitts¬ 
burgh to New York subject to the restrictions (a) 
2976 that services between New York and Pittsburgh may 
only be rendered on flights originating or tereminat- 
ing at Cleveland or points north or west thereof; and (b) 
that service between New York and points west or north 
of Cleveland may be rendered only on flights serving 
Cleveland or some other intermediate point between Cleve¬ 
land and New York on route No. 14. 

(2) The Board find that the applications of American, 
Capital, and Northwest should be denied except as here¬ 
inbefore granted. 

• • • • 

3010 Received Docket Section 

June 10 204 PM ’49 

Civil Aeronautics Board 

• • • • 

3011 BEFORE THE 
CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

In the Matter of the Application of 
CAPITAL AIRLINES, INC. 
and the proceeding instituted by the Board’s Order Serial 
No. E-1904, Docket Nos. 1789,1790 and 3469. 

Docket No. 1789 Et A1 

Exceptions of Northwest Airlines, Inc. 

to 

Report of Warren E. Baker, Examiner 

NORTHWEST AIRLINES, INC., (hereinafter referred 
to as “Northwest”), respectfully excepts to the report 
of the Examiner made in the above entitled matter and 
served on May 31, 1949, in the following particulars: 
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Exception is taken generally to the recommendations of 
the Examiner commencing on Page 62 of the report, to-wit: 

“1. The Board find that the public convenience and 
necessity require the extension of route No. 14 from Pitts¬ 
burgh to New York subject to the restrictions (a) that 
services between New York and Pittsburgh may only be 
rendered on flights originating or terminating at Cleve¬ 
land or points north or west thereof; and (b) that serVice 
between New York and points west or north of Cleveland 
may be rendered only on flights serving Cleveland or 
some other intermediate point between Cleveland and New 
York on route No. 14. 

“(2) The Board find that the applications of Ameri¬ 
can, Capital, and Northwest should be denied except as 
hereinbefore granted.” 

3012 Exception is further taken to the findings and 
conclusions on which such recommendations are 
based. Such exceptions are taken for the reason that the 
said recommendations and the said findings and conclu¬ 
sions are not justified by the evidence but, in fact, are 
contrary to the evidence and contrary to the law, particu¬ 
larly the Administrative Procedure Act of 1946 and the 
Civil Aeronautics Act of 1938, as amended. 

n. I 

I 

Exception is taken to the failure of the Examiner to 
draw any conclusions with reference to the application 
of Northwest for removal of one of its restrictions pn 
route No. 3, namely, that on its services between Milwau¬ 
kee, Detroit and New York which requires that flights 
serving Detroit and New York shall originate or termi¬ 
nate at Minneapolis-St. Paul or points west thereof. There 
is, therefore, no basis for the recommended denial of North¬ 
west’s application. 

! 

1 

i 

i 
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Exception is further taken to the failure of the Exam¬ 
iner to make any findings whatsoever as to the need for 
the removal of said restriction on Northwests services on 
the ground that such failure is contrary to the evidence 
of record and to law, particularly the Administrative Pro¬ 
cedure Act of 1946 and the Civil Aeronautics Act of 1938, 
as amended. 

Exception is further taken to the failure of the Exam¬ 
iner to recommend that the restriction on Northwests 
Milwaukee-Detroit-New York service be removed on the 
ground that such recommendation is required by the evi¬ 
dence and by the law, and on the further ground that the 
specific findings and conclusions made by the Examiner 
in support of his recommended approval of portions of 
the proposals of Capital Airlines apply with greater force 
to the application of Northwest. 

Exception is further taken to the conclusions of the 
Examiner on Page 60 that the reasons which formerly 
justified the restriction on Capitals service are no longer 
valid and on Page 61 that extension of route No. 14 from 
Pittsburgh to New York so as to provide a Cleve- 
3013 land-New York nonstop service and to provide serv¬ 
ice from points north of Detroit into New York via 
either Cleveland or Pittsburgh is justified, despite the in¬ 
cidental diversion which might occur from other carriers, 
on the ground that such conclusion is not justified by the 
evidence of record and, in fact, is contrary to the evidence 
and to law. Furthermore, Northwest has had on file with 
the Board an application for authorization of Cleveland- 
New York nonstop service since September 4, 1945, Docket 
No. 2016. It does not appear in the record when, if ever, 
Capital’s application for extension of route No. 14 to New 
York was filed. The Board’s order in Docket No. 3469 
to determine whether Capital’s route No. 14 should be ex¬ 
tended into New York in such a manner as to allow Capi¬ 
tal to conduct unrestricted operations between New York 
on the one hand and Pittsburgh and points west of Pitts- 
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burgh on route No. 14 on the other, does not constitute 
an application by Capital for such service, and even if 
the Board’s order constituted an application for service 
by Capital so as to obviate the barrier of the State Air¬ 
lines decision of the U. S. Court of Appeals, District of 
Columbia, April 6, 1949, it comes at least three years 
after the filing of Northwest’s application for the very 
service herein recommended by the Examiner for Capital. 
Certainly the procedural due process requirements an¬ 
nounced by the U. S. Supreme Court in the case of Ash- 
backer Radio Corporation v. Federal Communications 
Commission, 326 V. S. 327, 66 S. C. Rep. 148, are not met 
if the Board adopts this recommendation before North¬ 
west’s application is even heard, as a decision granting 
Capital such nonstop Cleveland-New York authorization 
would so increase the volume of available service in that 
area as to preclude the Board’s granting or at least affect 
the Board’s determination of Northwest’s application at 
a later date. Certainly Northwest’s burden will be Sub¬ 
stantially increased thereby. 

| 

m. | 

Exception is specifically taken to the following state¬ 
ments, findings and conclusions: 

1. The conclusion on Page 24 that the Board 
3014 intended some improvement in service to New York 
by Capital for cities on route No. 14 between Pitts¬ 
burgh and Chicago, particularly between Cleveland and 
New York. 

2. The failure of the Examiner to make, with respect 
to Northwest’s application, the finding that he made with 
respect to Capital’s proposals on Page 25, namely, that 
the requirement that trips must operate through to the 
terminals means that it is virtually impossible for all 
flights to depart all stations along the routes at hours 
convenient to the public, and the combination of the above 
two effects results in weak segments for almost every trip 

i 

i 

! 

I 

! 

i 

i 
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operated and substantially handicaps the offering of ade¬ 
quate services convenient to the public over such routes. 

3. The finding on Page 28 that the competitive service 
of Northwest authorized by the Board between Pittsburgh 
and Washington has decreased the volume of traffic avail¬ 
able to Capital between Washington and Pittsburgh and 
thereby diminished the traffic which would support fre¬ 
quencies between Washington and Pittsburgh and Cleve¬ 
land in order to provide nonstop service from those cities 
to Chicago. A modification of the restriction might be 
required in order to allow Capital to maintain the fre¬ 
quency of service between Chicago and these four cities 
that the Board originally found necessary in the Route 
Consolidation Case (7 CAB 337). 

4. The finding of the Examiner on Page 37 that “The 

conclusion previously reached that no additional nonstop 
New York-Detroit service should be offered by the modi¬ 
fication of Capital’s route structure would apply with equal 
force to Northwest.’* Such finding is contrary to the evi¬ 
dence. As shown on Page 2 of APPENDIX B attached 
to said report, it is apparent that Northwest’s participa¬ 
tion in the Detroit-New York market, as indicated by the 
September 1948 survey, has diminished to 11.1% from the 
19.7% shown in the September 1946 survey. This table 
further indicates that the only carrier unrestricted in this 
market has been steadily increasing its participation to 
almost monopolistic proportions, i.e., 77.6% from 

46.4%. 

3015 5. The finding on Page 37 that with respect to 

the Milwaukee-New York market, turn-around serv¬ 
ices between Milwaukee and New York are not justified. 

6. The finding on Page 38 that it is apparent that in 
either of these markets (Detroit-New York and Milwaukee- 
New York) Northwest would divert traffic from other car¬ 
riers if it were allowed to improve its present service by 
operating turn-around flights into New York. 

7. The finding on Page 46 that there would seem to 
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be a sufficient traffic potential between Cleveland and New 
York to justify two nonstop authorizations* This is con¬ 
trary to the evidence as shown by APPENDIX B attached 
to the report, that traffic over this segment dropped from 
8,156 in September 1946 to 5,060 in September 1948, a 
decline of 38% in two years. 

8. The failure of the Examiner to include in his find¬ 
ing on Page 47 that a one-stop New York-Detroit service 
by Capital via Cleveland will divert traffic from Northwest 
and the further failure to find that the elimination of the 
Pittsburgh stop and the substitution of Cleveland or other 
intermediate point between Cleveland and New York; on 
Capital *s route would involve substantial diversion from 
Northwest on New York-Minneapolis-St. Paul, New York- 
Milwaukee, as well as New York-Detroit business. 

9. The finding on Page 49 that the benefits to the public, 
particularly to the Cleveland-New York traveling public, 
when weighed against the possible diversion in the Chi¬ 
cago-New York and Detroit-New York markets by Capital, 
appear to be sufficient to warrant the authorization of 
Capital to omit the intermediate stop of Pittsburgh: on 
flights between Cleveland and New York, on the ground 
that such finding fails to take into account the diversion 
from Northwest beforementioned, and also the fact that 
the assumed benefits to the public in the form of direct 
service from Muskegon, Grand Rapids, Lansing and Flint, 
Mich, to New York are entirely theoretical, since Capital's 
own exhibits did not propose any direct service between 

these cities and New York. 

3016 10. The finding on Page 55 that with respect to 

the Milwaukee and Minneapolis-New York markets, 
in view of the substantial Twin Cities-Milwaukee-Detifoit 
traffic, it is unlikely that Capital will offer better than a 
two-stop service via Detroit and either Cleveland or Pitts¬ 
burgh, and even on the basis of a one-stop operation; it 
does not seem likely that Capital will penetrate these 
New York markets to a greater extent than 10%, sipce 

i 

i 
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it does not have through traffic to justify a substantial 
number of frequencies, and with these corrections it is 
apparent that the diversion of Capital would be reduced, 
particularly with respect to Northwest and, as a result, 
would amount to no more than 3% million dollars an¬ 
nually. The amounts of these diversions represent ap¬ 
proximately 2.6% of United’s annual passenger revenue, 
1.2% of American’s, 1.6% of TWA’s, and 2.3% of North¬ 
west’s. 

11. Failure of the Examiner to make, with respect to 
Northwest’s proposal, the finding he made with respect to 
Capital’s proposal on Page 59, that the flexibility of oper¬ 
ations which would be made possible on the part of Capi¬ 
tal by operating flights from Chicago to either Washington 
or New York, from New York to either Chicago, Twin 
Cities or Knoxville, from the Twin Cities into either New 
York or Washington and to points short of terminals on 
each of these routes would benefit the travelers from the 
many cities served by Capital in the area encompassed by 
this proceeding. While the benefits from the removal of 
these operational handicaps cannot be statistically meas¬ 
ured, they are substantial, particularly where the effects 
of several restrictions are cumulative as in the case of 
Capital. 

The foregoing finding completely ignores the operational 
handicaps and inflexibility of routing imposed on North¬ 
west by its cumulative restrictions since the restriction 
on its Washington service, like that on its New York 
service, requires origination or termination of all flights 
at Minneapolis-St. Paul or points west thereof, and results 
in excessive amount of service between Detroit-Milwaukee 
and the Twin Cities and severely handicaps the convenient 
scheduling and routing of aircraft, as well as the conve¬ 
nience of arrival and departure times for a great bulk of 
the traffic. 

3017 All of the exhibits and testimony of record in the 
case, the laws of the United States, particularly the 
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Civil Aeronautics Act of 1938, as amended, and the Ad¬ 
ministrative Procedure Act, as well as the pertinent de¬ 
cisions of the Courts are relied on by Northwest in sup¬ 
port of the foregoing exceptions. 

Northwest will file a brief in support of its exceptions 
and requests permission to participate in oral argument 
thereon before the Board. 

Respectfully submitted, 

NORTHWEST AIRLINES, INC. 
/s/ A. E. Floan 
/s/ C. Edward Leasure j 

Attorneys j 

Dated: June 10, 1949 

i 

j 

• • • * 

3132 BEFORE THE 

CIVIL AERONAUTICS BOARD 
Washington, D. C. 

In the Matter of the 

MILWAUKEE-CHICAGO-NEW YORK RESTRICTION 

CASE 

Docket No. 1789 et al 

Brief of Northwest Airlines, Inc. in Support of Exceptions 
to Report of Honorable Warren E. Baker, Examiner 


Introductory 

The Board, in its decision in Northwest Airlines, Inc., 
Et Al., Chicago-Milwaukee-New York Service, 6 C. A. B., 
217, decided December 16, 1944, extended Northwest Air¬ 
lines, Inc., (hereinafter called “Northwest”), from Mil¬ 
waukee to New York via Detroit, subject to the restric¬ 
tion that flights east of Milwaukee must originate 
3133 at St. Paul or points west, and terminate at New 
York or Newark. In the same decision, Pennsyl¬ 
vania Central Airlines Corp., predecessor of Capital Air¬ 
lines, Inc., (hereinafter called “Capital”)? was extended 

i 

! 

i 

i 


82 A 


from Pittsburgh to New York. Inasmuch as the New York 
service was authorized as an extension of Route No. 55, 1 
Capital is required to stop at Pittsburgh on all flights 
between New York and points west hereof on Routes Nos. 
14 and 32. 2 Route No. 14 terminated then at Detroit and 
Capital’s Route No. 32 extended from Detroit to Chicago 
and Milwaukee. 3 

3134 In addition, service between New York and Pitts¬ 
burgh was limited to flights originating or termi¬ 
nating at Chicago or at Knoxville or points beyond. Thus, 
Capital vras required to make a stop at Pittsburgh on all 
flights between New. York and Detroit and could not serve 
New York and Milwaukee on flights by the same aircraft. 4 

1 Route No. 55 is described in the effective certificate of public 
convenience and necessity as follows: 

"Between the terminal point New York, N. Y.-Newark, N. J., the 
intermediate points Harrisburg, Pa., Pittsburgh, Pa., Wheeling, 
W. Va., Morgantown, W. Va., Clarksburg, W. Va., Charleston, W. 
Va., Bristol, Tenn.-Va., and (a) beyond Bristol, Tenn.-Va., the in¬ 
termediate point Asheville, N. C., and the terminal point Atlanta, 
Ga., and (b) beyond Bristol, Tenn.-Va., the intermediate points Knox¬ 
ville, Tenn., Chattanooga, Tenn., Birmingham, Ala., and Mobile, 
Ala., and the terminal point New Orleans, La.” 

2 Route No. 14 is described in the effective certificate of public 
convenience and necessity as follows: 

"(1) Between the terminal point Norfolk, Va., the intermediate 
points Washington, D. C., Baltimore, Md., Pittsburgh, Pa., Youngs¬ 
town, Ohio, Detroit, Mich., and (a) beyond Detroit, Mich., the 
terminal point Chicago, Ill., and (b) beyond Detroit, Mich., the 
intermediate points Flint, Mich., (except with respect to mail), 
Lansing, Mich., Grand Rapids, Mich., Muskegon, Mich., Milwaukee, 
Wis., and the terminal point Minneapolis-St. Paul, Minn.; 

"(2) Between the intermediate point Grand Rapids, Mich., and 
the terminal point Chicago, Ill., and 

"(3) Between the intermediate point Muskegon, Mich., and the 
terminal point Chicago, Ill.” 

3 Routes Nos. 14 and 32 were consolidated by Board Order Serial 
No. 5200 decided September 23, 1946. 

4 Here, as throughout this brief, discussion will be limited to 
points and issues directly affecting Northwest except where neces¬ 
sary to show Examiner’s errors and failures. 
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On April 10, 1946 (Docket No. 2272), Northwest requested 
removal of the above described restriction on its New 
York operations. On September 30, 1947, in a Supple¬ 
mental Opinion to the North Central Case, Docket No. 
415 et al., the Board extended Capital’s Route No. 14 
from Milwaukee to Minneapolis-St. Paul (the Twin Cities). 

In the Middle Atlantic Area Case, Docket No. 674 et al, 
decided February 19, 1949, Capital’s certificate for Route 
No. 55 was modified so as to permit through plane service 
between Milwaukee and/or the Twin Cities and New York- 
Newark via Pittsburgh. As later stated by the Board in 
a Supplemental Opinion dated August 26, 1948, Capital 
had presented no evidence to support such a modification 
and Northwest did not even participate in the proceeding. 5 
Under those circumstances the Board vacated its original 
findings and restored the restriction previously in effect 
as to Capital’s Routes Nos. 14 and 55. 

At the same time, the Board, by Order Serial No. E-1904, 
instituted a proceeding (Docket No. 3469) to determine 
whether Capital should be authorized to operate on an 
unrestricted or one-stop basis between Chicago, Milwaukee 
and the Twin Cities on one hand, and New Ydrk- 
3135 Newark on other. 6 The new proceeding was con¬ 
solidated with certain pending cases (Dockets Nos. 
1789 and 1790) involving proposals of Capital to modify 
its Chicago route structure. By order dated December 9, 
1948, Serial No. E-2277, Northwest’s application for re¬ 
moval of the restriction on its New York service east! of 


3 It should be noted that Counsel for Northwest had originally 
sought to have its Docket No. 2272 included in the Middle Atlantic 
Area Case, but was not successful because of the geographic limita¬ 
tion placed on that case at the prehearing conference and public 
hearing. 


6 However, by Order Serial No. E-1905, dated August 27, 1948, 
Capital was permitted by exemption to conduct operations as origi¬ 
nally authorized, including one-plane service between the Twin 
Cities and Milwaukee on the one hand, and New York-Newark on 
the other, pending decision in the instant proceedings. 
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Milwaukee, Docket No. 2272, and the American Airlines, 
Inc., (hereinafter called “American”)* application Docket 
No. 3583 requesting non-stop authority between New York 
and Cleveland were included in the consolidated proceed¬ 
ing. 

It should be noted that Northwest has had on file with 
the Board an application for authorization of Cleveland- 
New York non-stop service (Detroit-New York via Cleve¬ 
land) since September 4, 1945, Docket No. 2016, but such 
application was not included in the consolidated proceed¬ 
ing. 

The Examiner, on May 31, 1949, issued a report recom¬ 
mending that the public convenience and necessity require 
the extension of Capital’s route No. 14 from Pittsburgh 
to New York subject to the restrictions (a) that services 
between New York and Pittsburgh may be rendered only 
on flights originating or terminating at Cleveland or points 
north or west thereof; and (b) that service between New 
York and points west or north of Cleveland may be ren¬ 
dered only on flights serving Cleveland or some other in¬ 
termediate point between Cleveland and New York on 
route No. 14, and that the other applications including 
that of Northwest be denied. 

Northwest duly filed its exceptions to the Examiner’s 
report and in this brief proposes to show: 

3136 1. That the Examiner failed to make the finding 

and recommendation compelled by the evidence of 
record, that the public convenience and necessity require 
removal of restriction on Northwest’s New York service. 

2. That the Examiner’s recommended modification of 
Capital’s restrictions are wholly unfounded and unsup¬ 
ported by the evildence of record. 

3. That the adoption of the Examiner’s recommenda¬ 
tions with respect to relieving Capital of certain of its re¬ 
strictions will serve no useful public purpose, will provide 
no solution of Capital’s problems, and will only add chaos 
to the already uneconomic air service pattern in the area. 
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4. That the overriding public interest in a sound na¬ 
tional air transportation system requires that Northwests 
New York service be unfettered by double-barreled restric¬ 
tions. 


Oral Argument on Behalf of Northwest Ayrlines Before 
the Board by C. Edward Leasure 
September 12, 1949 

i 

3361 Northwest did not directly concern itself with the 
direct Cleveland-New York proposal of Capital. It 

agrees with United that the need for additional service 
has not been shown on this record and it objects to any 
shortening of the Twin Cities-Milwaukee-Detroit service 
just' on the basis of helping someone out. If there is to 
be any shortening of the other services we shouldn’t with¬ 
out good reason interfere with the services which 

3362 affect Northwest. Furthermore, Northwest might 
point out they have had an application in for an 

awfully long time to serve Cleveland-New York on its New 
York route, and to put Capital into this service would cer¬ 
tainly affect that application. Therefore it shouldn’t be 
considered until Northwest’s application, which was filed 
a long time ago, is considered. | 

i 

3466 * E-4265 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Served: Jun 2 1950 


Docket No. 1789 Et Al. 

i 

Milwaukee-Chicago-New York Restriction Case 

i 

Decided: May 25, 1950 

Amendment of Capital Airlines, Inc., certificate for route 
No. 14 so as to authorize service from Pittsburgh, Pa., to 
New York, N. Y./Newark, N. J., subject to certain re¬ 
strictions. 

i 

i 


i 

i 




86 A 


Amendment of Capital Airlines, Inc., certificate for 
route No. 14 so as to eliminate the restriction which pro¬ 
vides that nonstop service between Chicago on the one 
hand and Cleveland, Akron, Youngstown, and Pittsburgh 
on the other may be rendered only on flights originating 
or terminating at Washington or Norfolk. 

Amendment of Capital Airlines, Inc., certificate for 
route No. 55 so as to alter the restrictions therein in ac¬ 
cordance with the foregoing amendments. 

Applications of American Airlines, Inc., Capital Air¬ 
lines, Inc., and Northwest Airlines, Inc., denied except as 
hereinafter granted. 

Appearances: 

Charles H. Murchison and Robert B. Hankins for Capi¬ 
tal Airlines, Inc. 

Edward McElwain and Ernest W. Jennes for American 
Airlines, Inc. 

C. Edward Leasure, A. E. Floan, and Seth W. Richard¬ 
son for Northwest Airlines, Inc. 

James K. Crimmins and Henry A. Bevans for Trans¬ 
continental & Western Air, Inc. 

Paul M. Godehn, John T. Lorch, Floyd M. Rett, and J. 
Francis Reilly for United Air Lines, Inc. 

Frank J. Delaney and Julian T. Cromelin for Post Of¬ 
fice Department. 

Albert F. Beitel for Minneapolis-St. Paul Metropoli¬ 
tan Airports Commission. 

Andrew H. Brown for Cleveland Chamber of Commerce. 

Charles T. Sherman for Lansing Chamber of Commerce. 

Charles E. Elerick for Grand Rapids Chamber of Com¬ 
merce and The Greater Muskegon Chamber of Commerce. 

John W. Lowry for Akron Chamber of Commerce. 

W. Albert Wilde for Youngstown Chamber of Commerce. 

Clarence J. Muth for Milwaukee Association of Com¬ 
merce, City of Milwaukee and County of Milwaukee. 

James T. Nestroif for City of Toledo. 
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Jack M. Mosier for Flint Chamber of Commerce, j 
Kenneth G. Granger for City of Youngstown: 
3467 Willard W. Brown and Andrew H. Brown for 
City of Cleveland. 

Hon. Gerald R. Ford, Jr., for Grand Rapids and west¬ 
ern Michigan. 

Thomas E. Walsh for Michigan Department of Aero¬ 
nautics. 

Dwight L. Koerber for Pittsburgh Chamber of Com¬ 
merce. 

Albert F. Grisard, Seymour Wenner and Thomas Wad- 
den, Jr., Public Counsel. 

Opinion 

BY THE BOARD: 

This is a consolidated proceeding involving applica¬ 
tions of Capital Airlines, Inc. (Capital), Northwest Air¬ 
lines, Inc. (Northwest), and American Airlines, tnc. 
(American) and a proceeding instituted by the Board re¬ 
lating to modification of Capital’s certificates. The appli¬ 
cations of Capital, Dockets Nos. 1789 and 1790, originally 
heard in the Great Lakes Area Case, Docket No. 535, 
et al, were assigned for further hearing by the Board at 
the time of decision in that proceeding. A further hear¬ 
ing was held before Examiner William F. Cusick. Later, 
as a result of reconsideration of the Middle Atlantic Area 
Case, Docket No. 674, et al, the Board, by orders of Au¬ 
gust 26 and 27, 1948 (Serial Nos. E-1904 and E-1905), 
rescinded its action in the Middle Atlantic Area Case 
whereby it had modified the restrictions in Capital’s cer¬ 
tificate and instituted a proceeding directed to ascertain¬ 
ing whether Capital’s route No. 14 should be extended 
into New York in such a manner as to allow Capital to 
conduct unrestricted operations between New York on 
the one hand and Pittsburgh and points west of Pitts¬ 
burgh on route No. 14 on the other. This proceeding was 
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consolidated for hearing and decision with the aforemen¬ 
tioned portion of the Great Lakes Area Case which was 
awaiting Examiner’s report. Pursuant to petitions 

3468 filed by American and Northwest, Docket Nos. 3583 
and 2272 1 were consolidated into the present pro¬ 
ceeding by Board Order Serial No. E-2277 dated Decem¬ 
ber 19, 1948. After due notice to the public and all in¬ 
terested parties, public hearing in the consolidated pro¬ 
ceeding was held before Examiner Warren E. Baker, briefs 
were filed, and an Examiner’s report served. Exceptions 
to this report and briefs in support thereof were duly filed 
and oral argument was heard by the Board. 

This proceeding relates to the needs for improvement 
in the existing services of Capital, Northwest and Ameri¬ 
can in the general area bounded by Twin Cities and Chi¬ 
cago on the one hand and New York/Newark on the 
other. While in each instance the carriers are presently 
authorized to render service between all points for which 
service would be possible if the restrictions were modified 
or eliminated, it must also be recognized that in a number 
of instances authorization of the improved services sought 
would allow each carrier to participate to a substantially 
greater degree in competitive markets. 

The major portion of this proceeding relates to the serv¬ 
ices of Capital and in general is affected by two restric¬ 
tions presently on Capital’s authorizations. Capital’s serv¬ 
ices between New York and points on route No. 14 are 
under a restriction (hereinafter referred to as Capital’s 
New York restriction) which requires that flights 

3469 between New York and Pittsburgh serving points 
on route No. 14 w*est of Pittsburgh shall originate 


1 In Docket No. 3583, American seeks authorization to provide 
nonstop service between New York, N. Y./Newark, N. J. t and 
Cleveland, Ohio. In Docket No. 2272, Northwest proposes to elimi¬ 
nate the restriction in its certificate which prevents turnaround 
flights beetween New York, N. Y./Newark, N. J., and Detroit, Mich., 
or Milwaukee, Wis. 
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or terminate at Chicago. This restriction was imposed 
by the Board in the Chicago-Milwaukee-New York Service 
Case 2 which extended Capital’s services from Pittsburgh 
to New York on route No. 55. Capital’s route No. 14 
service is further under a restriction (hereinafter referred 
to as Capital’s Chicago restriction) which requires that 
nonstop flights between Chicago on the one hand and 
Cleveland, Akron, Youngstown, and Pittsburgh on the 
other must originate or terminate at Washington or Nor¬ 
folk. This restriction was imposed by the Board when 
it consolidated Capital’s routes Nos. 32 and 14 in 1946. 3 
The combination of these two restrictions requires that 
flights between New York and any point west of Pittsburgh 
on route No. 14 stop at Detroit or Toledo. 

Northwest also seeks to improve its services through 
elimination or modification of the restriction on its route 
No. 3 which requires that service east of Milwaukee to 
Detroit and New York may only be rendered on flights 
which originate or terminate at Twin Cities or points west 
thereof. American seeks authorization which would allow 
it to over-flv Buffalo on schedules serving New York and 
Cleveland on route No. 7. ! 

3470 As previously indicated, an amendment of Capi¬ 
tal’s certificate for routes 14 and 55 to permit a 
single-plane service between New York on the one hand 
and Twin Cities and other points northwest of Detroit 
on the other was granted in the Middle Atlantic Area 
Case and subsequently revoked on reconsideration. This 
service is now authorized by exemption. 4 Capital alleges 
that the removal of the restriction which prevents one- 
plane services between New York and cities northwest of 

i 

2 Northwest Air, et al., Chicago-Milwaukee-New York, 6 C. AL B. 
217 (1944). 

! 

3 American Air et al., Route Consolidations, 7 C. A. B. 337 (1946). 

4 Middle Atlantic Area Case, 9 C. A. B. 131 (1948) and Supple¬ 
mental Opinion, issued August 26, 1948. 
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Detroit would make possible first one-plane direct service 
to a substantial traffic flow from four Michigan cities 8 
into New York and would provide additional service be¬ 
tween New York and Milwaukee and Minneapolis-St 
Paul. 

The principal questions to be answered in this proceed¬ 
ing are: (1) would the removal or modification of the 
restrictions provide services responsive to a public need; 

(2) what public benefits would be obtained by removing, 
altering, or modifying the restrictions presently imposed; 

(3) where the above would create additional or new com¬ 
petitive services, is the traffic potential sufficient to sus¬ 
tain the additional service; and (4) if the traffic potential 
is sufficient to sustain the additional competition, is the 
amount of potential diversion outweighed by the benefits 
to be expected and will the diversion from the competitors 
be so substantial as to impair the financial ability of the 
carriers and thereby imperil the proper rendering of their 

services to the public. 

3471 Capital has contended that in addition to pre¬ 
venting specific nonstop services which are desir¬ 
able, the combined effect of its Chicago restriction, its New 
York restriction, and the lack of route No. 14 Pittsburgh- 
New York authority is to freeze the schedules between 
New York and points west of Pittsburgh in a rigid pat¬ 
tern with detrimental effects both on the costs of opera¬ 
tion by Capital and on the convenience of the service to 
the traveling public. The authorization of New York- 
Pittsburgh service on route No. 55 rather than on route 
No. 14 prevents nonstops between New York and any 
point west of Pittsburgh on route 14, and thereby requires 
that Pittsburgh must be served on all flights between New 
York and any other route 14 point. The restriction placed 
on service between New York and Pittsburgh requires 
that all flights proceeding over route 14 must originate 


5 Muskegon, Grand Rapids, Lansing and Flint. 


I 


I 


91A j 

! 

or terminate in Chicago. This prevents turnaround serv¬ 
ices between New York and any point on route 14 other 
than Chicago and also prevents single-plane service be¬ 
tween New York and any point between Detroit and Twin 
Cities on route 14. As previously pointed out, all of Capi¬ 
tal ’s flights between New York and points west of Pitts¬ 
burgh must also serve Detroit or Toledo. It is apparent 
therefore that all of Capital’s one-plane service between 
New York and route 14 points must proceed through to 
Chicago and follow a rigid flight pattern which includes 
stops at both Pittsburgh and Detroit (or Toledo). The 
only variations possible are the addition of stops at other 
route 14 intermediate points. 

The inability to stop some flights short of Chicago or 
to utilize some other intermediate points in lieu of 
3472 Pittsburgh and Detroit is an obvious handicap on 
providing convenient service both between inter¬ 
mediate points and from intermediate points to the termi¬ 
nals, Chicago and New York. Capital contends that; in 
many markets savings in time could be offered to substan¬ 
tial traffic flows through the elimination of either or both 
the Pittsburgh and Detroit stops. Capital asserts that 
more reasonable arrival and departure times at interme¬ 
diate points could be provided if flights between New York 
and Pittsburgh could originate or terminate at points 
other than Chicago. Capital also contends that more con¬ 
venient arrival and departure times at intermediate points 
could be operated if nonstops from Chicago to Cleveland, 
Akron, Youngstown, and Pittsburgh were not required to 
continue into Washington or Norfolk. It is Capital’s con¬ 
tention that while it is authorized and required to provide 
adequate service to certificated points under the Civil Aero¬ 
nautics Act, the aforementioned restrictions place definite 
burdens and handicaps both from an operational stand¬ 
point and from a scheduling standpoint on the service 
which results not only in a more expensive operation 
through additional flight mileage but in less convenient 
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service for travelers at many of the points which it serves. 
It therefore requests the Board to make its operations in 
the area which it already serves as flexible as possible so 
as to benefit the traffic it presently serves and to allow it 
to conduct a more efficient operation. 

The advantages of skip-stop, nonstop, and turnaround 
operations completely unrestricted which allow the man¬ 
agement of a company to utilize its best judgment 
3473 in meeting the needs of the various traffic flows with¬ 
in its system are obvious. In the absence of some 
adverse effect on another carrier these advantages would 
be sufficient to require the amendment of the certificates. 
However, in all the principal markets to which Capital 
w^ould offer improved services in this proceeding there is 
already an unrestricted service operated by some carrier 
other than Capital. United, TWA, and American are pres¬ 
ently rendering nonstop and turnaround service between 
Chicago and New York. American provides unrestricted 
nonstop service between New York and Detroit w’hile 
Northwest and United provide nonstop service in this 
market under long haul restrictions. United provides un¬ 
restricted New York-Cleveland service while Capital and 
American provide one-stop services. In the New York- 
Pittsburgh market, TWA is an unrestricted operator and 
in the New York-Twin Cities market Northwest is an un¬ 
restricted operator. Between New York and Milwaukee, 
Northwest provides nonstop services subject only to a re¬ 
striction requiring flights to originate or terminate at Twin 
Cities or points west thereof. 

New York-Chicago 

Between New York and Chicago there are more than 75 
flights daily in both directions. 6 An examination of this 
service and the schedules offered reveals a well-rounded 


6 December 1949 schedules have been used except where otherwise 
stated. 
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service with scheduled departures at almost every houn of 
the day. The Board’s surveys for March and September 
of 1947 and 1948 indicate a daily average of 684 and 612 
local passengers, respectively, between New York 

3474 and Chicago in both directions. During the survey 
months for which these figures have been taken, 

sufficient seats were available on nonstop turnaround 
flights alone to carry over 90 percent of this traffic. While 
some traffic other than local New York-Chicago traffic Un¬ 
doubtedly utilizes the turnaround flights because of con¬ 
necting service of other airlines, it must be concluded that 
the volume and pattern of service between New York and 
Chicago are not only adequate but are probably among 
the best offered in the United States. j 

On other than coach schedules Capital has carried dur¬ 
ing 1947 and 1948 an average of less than 100 passengers 
per month between New York and Chicago. Disregarding 
coach travel for the moment, it is apparent that the im¬ 
provement of Capital’s present two-stop service to non¬ 
stop or one-stop service would offer no significant benefits 
to the New York-Chicago traffic alone. Therefore, if there 
is a need for improving the service which Capital is now 
able to provide between New York and Chicago, it must 
be based on a need for an improved service to interme¬ 
diate points or on the need for a coach-tvpe service be¬ 
tween New York and Chicago on the part of Capital, j 
During the past 12 months Capital has engaged in an 
extensive coach service in the area under consideration. 
Pursuant to its exemption authority, Capital has provided 
a one-stop coach service between New York and Chicago 
via Pittsburgh. In the absence of authorization in this 
proceeding, this one-stop service will be reduced to either 
a one-stop connecting service via Pittsburgh or a two- 
stop one-plane service. 

3475 Prior to the inauguration of Capital’s coach serv¬ 
ice, none of the certificated airlines was providing 

a comparable service. Capital contends that as the pioneer 
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in this experimental field it shoul dbe permitted to con¬ 
tinue to operate between New York and Chicago, at least 
on a one-stop basis and preferably with nonstops. We 
have not as yet made a final determination as to whether 
a coach-type airline service on a permanent basis is re¬ 
quired by the public interest. However, we have con¬ 
cluded that over high density traffic segments there ap¬ 
pears to be a substantial air traffic potential which may 
be tapped by this type of service and have for a limited 
period of time approved certain tariffs filed for such 
services. Although Capital has stimulated the growth of 
traffic in this field through its initial experimental opera¬ 
tions, it does not appear that an adequate test of the 
feasibility of this service depends upon the continuance 
of Capital in this particular market. Other carriers are 
operating coach-type service in this market under their 
certificates of public convenience and necessity. These 
services should adequately test the usefulness of this type 
of service between New York and Chicago. 

The revenues wffiich Capital has attained through these 
coach flights have substantially increased its gross reve¬ 
nues, w'hich should have enabled the carrier to recoup the 
developmental costs of the service. If service via two in¬ 
termediate points is found to be unfeasible the inability 
to compete effectively for coach traffic between New York 
and Chicago will curtail the opportunities of Capital to 
increase its revenues from this type of service but 
3476 other markets for coach service are available to 
Capital and in fact are already the subject of opera¬ 
tions by Capital. These fields should offer opportunities 
to Capital to at least maintain its level of income from 
coach service if not to increase it substantially. 

It has been argued by Capital that the failure to allow 
that carrier to continue in the coach-type service between 
New York and Chicago will result in diversion of a sub¬ 
stantial amount of revenue which it has generated into 
the hands of American, TWA, and United. There are 


I 


i 

i 


i 

! 

95 A 

i 

! 

_ i 

two defects to this argument. First, TWA is already 
providing a coach-type service between New York and 
Chicago via Pittsburgh as well as a similar service be¬ 
tween New York and California via Chicago. American 
also provides a New York-Califomia coach service! via 
Chicago. Thus, between New York and Chicago there will 
be two coach-type services competing for this potential 
market even without Capital. The authorization of Capi¬ 
tal would not preserve this entire market for Capital but 
would only result in Capital being allowed to share the 
market which at present it penetrates. Furthermore^ we 
have concluded from preliminary surveys of this type of 
travel that it is not entirely newly-generated but is in 
part diverted from regular-fare traffic. Thus, a portion 
of Capital’s coach traffic has been diverted from dther 
carriers. The second defect in Capital’s argument is that 
the traffic presently carried by Capital is a result of the 
Board continuing by temporary exemption the authority 
granted to Capital in the original decision of the Middle 
Atlantic Area Case in an attempt to prevent injustice to 
Capital if the service were actually shown to be re¬ 
quired. 

3477 The authorization to provide coach service: be¬ 
tween New York and Chicago cannot reasonably 
be separated from the authorization to carry all types of 
traffic. While there might be some value in continuing 
Capital in this service, the benefits which would be ob¬ 
tained are small and the value of that portion of the traf¬ 
fic which Capital might retain is relatively insignificant 
when compared with the probable amount of diversion in 
full-fare markets which would result were Capital’sj au¬ 
thorization made permanent as to all types of traffic. We 
must conclude therefore that relativelv small benefits 

•j 

could be anticipated from the continuance of Capital in 
the New York-Chicago coach-type service and that those 
benefits must be weighed carefully against the probable 
adverse effect of such authorization on other carriers. 
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New York-Detroit 

The New York-Detroit service of Capital presently may 
be operated on a one-stop basis via Pittsburgh so long as 
the flights originate or terminate at Chicago. The quality 
of service between New York and Detroit is very similar 
to that between New York and Chicago. Currently there 
are approximately 40 schedules per day in both direc¬ 
tions, over 50 percent of which are with four-engine equip¬ 
ment and 16 of which are nonstop flights. The daily traf¬ 
fic between New York and Detroit during 1947 and 1948 
averaged 303 and 278 passengers, respectively, in both 
directions. There are four carriers providing service be¬ 
tween New York and Detroit, three of ■which provide non¬ 
stop service. Only American is authorized to provide 
unrestricted nonstop turnaround services. In view 
3478 of the number of seats, the number and timing of 
schedules, and the load factors on those schedules 
between New York and Detroit, we are unable to find any 
inadequacy of service in this market. In fact, we have 
instituted a proceeding to determine whether the present 
authority of these carriers to operate between New York 
and Detroit should be restricted. 7 

The extension of route 14 from Pittsburgh to New York 
without restrictions would make it possible for Capital 
to provide nonstop service between New York and Detroit 
on through or turnaround flights in lieu of its present one- 
stop service on through flights between New York and 
Chicago. Capital carried less than 5 percent of the New 
York-Detroit traffic during 1948 and the elimination of the 
Pittsburgh stop would thus benefit a relatively small num¬ 
ber of passengers. In view of the number of schedules 
operated on a nonstop basis by United, Northwest and 
American, additional nonstops by Capital would offer little 
benefit to the New York-Detroit traffic. Thus, insofar as 


7 Order Serial No. E-2482, dated February 21, 1949, Docket No. 
3662. 
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Capital is concerned, the ability to provide turnaround 
flights, nonstop flights, or both, between New York and 
Detroit, must be justified, if at all, by the needs of other 
than the New York-D-etroit traffic. 

Northwest is presently operating under a restriction on 
its route No. 3 which requires that service east of Mil¬ 
waukee, originating or terminating at New York/Newark 
or Washington, D. C., may only be rendered on flights 
wdiich originate or terminate at Twin Cities or 
3479 points west thereof. The effect of this restriction 
is to require the carrier to schedule separate flights 
between Twin Cities and the eastern terminals of Wash¬ 
ington and New York; thereby duplicating the operating 
mileage between Twin Cities and Detroit. Northwest al- 
leges that its traffic is lightest on the segments nearest 
Twin Cities so that in certain portions of the year it 
would be preferable from an economic standpoint to termi¬ 
nate or originate certain flights at Milwaukee or Detroit 
rather than at Twin Cities. It contends that the total 
revenue presently received from the flights between New 
York and Twin Cities is more than the direct operating 
costs so as to make it economically sound to operate the 
present schedules even though its revenue from traffic be¬ 
tween Detroit and Twin Cities and between Milwaukee and 

_ i 

the Twin Cities is substantially lower than the cost of 
operating that portion of the segment. However, it con¬ 
tends that it would carry approximately the same amount 
of traffic and thereby achieve the same amount of revenue 
and yet save substantial direct flying expenses by stopping 
certain flights at Detroit or at Milwaukee. 

Northwest estimated that the elimination of one round- 
trip for the entire 12 months between Twin Cities and 
Detroit and one round-trip for approximately 6 mopths 
out of a year between Twin Cities and Milwaukee would 
result in savings in direct costs of $302,000 per annum. 
While the elimination of the New York/Newark restric¬ 
tion would enable Northwest to achieve certain savings 
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by eliminating mileage operated between Detroit and Twin 
Cities, it would also enable Northwest to operate turn¬ 
around services in the highly competitive New York- 

3480 Detroit market. It was pointed out by American 
that the addition by Northwest of one round trip 

between Detroit and New York to those schedules pres¬ 
ently operated would add approximately $300,000 in di¬ 
rect operating expenses per annum. 

Northwest is already able to provide nonstop service 
between New York and Detroit and here seeks authority 
which would allow its flights to turn around at Detroit or 
Milwaukee rather than proceeding to Twin Cities. North¬ 
west contends that it would not operate greater frequen¬ 
cies between New York and Detroit and that its turn¬ 
around schedules between New York and Detroit and New 
York and Milwaukee would be arranged to meet Wash¬ 
ington-Twin Cities flights on a connecting basis to handle 
the New York-Milwaukee and New York-Twin Cities 
through traffic. Clearly, no benefit to the New York-De- 
troit traffic is contemplated and none could be expected 
from such an operation. Furthermore, some passengers to 
Milwaukee, Twin Cities and points west thereof would be 
required to travel by connecting services in lieu of the 
present single plane service offered by Northwest or utilize 
schedules at some other time of day. 

In the oral argument, Northwest referred to the rela¬ 
tionship between operations under the Washington re¬ 
striction and service under the present New York restric¬ 
tion. The carrier agreed to accept a modification of the 
present restriction which would permit the operation of 
local New York-Detroit flights but would require North¬ 
west not only to limit the number of local flights to the 
number of through flights between Washington and Twin 
Cities or points west thereof, but also would require con¬ 
nections at Detroit between such flights. By the 

3481 same token, Northwest would be willing to accept a 
restriction requiring local flights between Washing- 
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ton and Detroit to be connected to and connect with through 
flights operated between New York and Twin Cities or 
points west thereof. However, in the absence of a re¬ 
quirement that the number of flights operated be kept to 
a certain minimum, this restriction would not prevent an 
increase in the local Washington-Detroit and New York- 
Detroit schedules. During the first quarter of 1950, North¬ 
west scheduled 8 daily one-way flights between Washing¬ 
ton and Twin Cities and an average of 11 one-way flights 
between New York and Twin Cities. Thus, a restriction 
requiring all New York-Detroit flights to connect with 
Washington-Twin Cities flights would still make possible 
the addition of 8 daily one-way flights by Northwest be¬ 
tween New York and Detroit. Similarly, a restriction re¬ 
quiring Washington-Detroit flights to connect with New 
York-Twin Cities flights would make possible the addition 
of 11 one-way flights between Washington and Detroit. 

Such an increase in service would not only dissipate the 
savings resulting from the elimination of flight mileage 
between Detroit and the Twin Cities, but would also re¬ 
sult in diversion from other carriers. The principal effect 
of this modification as compared to the complete elimina¬ 
tion of the restriction is on the amount of the potential 
diversion in the New York-Detroit market. Such poten¬ 
tial diversion must be balanced against the possible bene¬ 
fits through the elimination of flight mileage on the part 
of Northwest. 

3482 New Torh-Clev eland 

United, Capital and American are certificated to 
operate between New York and Cleveland but only United 
is authorized to provide service on an unrestricted basis. 
American may provide turnaround one-stop service via 
Buffalo and Capital may provide one-stop service via 
Pittsburgh on flights continuing through Detroit or Toledo 
into Chicago. According to the Board’s surveys for the 
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months of March and September 1948 United carried ap¬ 
proximately 76 percent of the traffic between New York 
and Cleveland with Capital carrying approximately 21 
percent and American between 2 and 3 percent. 

Both American and Capital requested authorization to 
provide unrestricted nonstop and/or turnaround services 
between New York and Cleveland. The granting of either 
of these requests would result for the first time in non¬ 
stop service between New York and Cleveland competitive 
to that of United. Before considering the benefits from 
an additional nonstop service, we must determine whether 
or not in this particular market there is sufficient traffic 
to support two carriers. 

The City of Cleveland is an important point in the air 
transportation system of the United States. In Septem¬ 
ber 1948, it ranked eighth in passenger generation and 
twelfth in passenger-mile generation among all the cities 
in the United States. The traffic between New York and 
Cleveland as well as between Cleveland and Chicago was 
responsible for a substantial amount of the passenger miles 
generated in the United States. Cleveland and New York 
ranked seventeenth among pairs of airline stations in the 
United States during September 1948 in generation of 
passengers, accounting for 6,816, while the cities of 
3483 Chicago and Cleveland ranked twenty-first with 
5,392. These two pairs of cities ranked twenty-third 
and forty-first, respectively, in the generation of passen¬ 
ger miles. 

An examination of the September 1948 survey reveals 
that the New York-Cleveland segment exceeds in both 
passengers and passenger miles generated such important 
segments as the Detroit-Pittsburgh, Chicago-Pittsburgh, 
Cleveland-Pittsburgh, New York-New Orleans, New York- 
Cincinnati, Chicago-Cincinnati, Philadelphia-Pittsburgh, 
New York-St. Louis, and Chicago-Kansas City segments, 
all of which have two nonstop carriers. The New York- 
Cleveland segment appears to have sufficient traffic po- 
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tential to sustain two nonstop carriers if such is otherwise 
required by the public convenience and necessity. 

The Chamber of Commerce of Cleveland contended that 
its transportation to both Chicago and New York was less 
adequate than that offered other cities of comparable size. 
It contended that this deficiency was directly attributable 
to the lack of competitive nonstop services between New 
York and Cleveland. 

The adequacy of service with respect to cities the size 
of Cleveland, Detroit, Pittsburgh, New York and Chicago 
cannot be measured solely by the number of seats or 
schedules operated, particularly when a substantial por¬ 
tion of the seats operated are on through flights where 
long haul service is provided. Actually, a meticulously 
precise measurement of the adequacy of service here can 
only be made by considering the volume of service together 
with the timing of schedules, the actual ability to 
3484 obtain seats on a particular flight, and the load 
factors on the flights which operate over the seg¬ 
ment at convenient times. The record is not sufficient in 
respect to these factors so that an affirmative finding 'of 
such refinement as to either the adequacy or inadequacy 
of the New York-Cleveland service can be made. 

The hearing in this proceeding, however, took plape 
during January and February of 1949. An examination 
of the services offered between New York and Cleveland 
prior to the hearing discloses that the number of sched¬ 
ules and seats operated between New York and Cleveland, 
particularly on a nonstop basis or a turnaround basis, was 
less in proportion to the traffic generated than between 
New York and Detroit and between New York and Chi¬ 
cago. Shortly after the hearing in this proceeding, United 
substantially increased the frequency of operations be¬ 
tween New York and Cleveland as well as the volume of 
nonstop, turnaround, and nonstop-turnaround service. 
These increases were proportionately greater than the ih- 
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creases by United in either the New York-Chicago or the 
Cleveland-Chicago markets. 8 

For example, the total seats on the schedules operated 
by United between New York and Cleveland in June of 
1949 were 61 percent more than were operated in June 
of 1948. During the same period, the volume between 
New York and Chicago operated by United was only 10 
percent greater while that between Chicago and Cleveland 
decreased 12 percent. Similarly, in January of 1950 
3485 the volume operated between New York and Cleve¬ 
land was 23 percent greater than January of 1949 
while it was only 2 percent greater between New York 
and Chicago with no increase whatsoever between Cleve¬ 
land and Chicago. As shown by Appendix I, United in¬ 
creased the volume of turnaround and tumaround-non- 
stops in the New York-Cleveland market in somewhat sim¬ 
ilar fashion. While the number of seats and schedules 
operated in a particular market is not in itself determina¬ 
tive of whether a service is adequate, this substantial in¬ 
crease in service by United lends considerable support to 
the position of the City of Cleveland with respect to the 
adequacy of its service prior to the hearing. 

Furthermore, the views of the New York-Cleveland trav¬ 
elers with respect to adequacy are reflected in the fact 
that during the 12 months ended September 30,1948, Capi¬ 
tal carried 15,500 passengers between New York and Cleve¬ 
land. Although annualized figures for 1948, based on 
March and September 1948 traffic surveys indicate that 
the traffic via Capital declined to approximately 14,000 
passengers, this volume nevertheless constituted 21 per¬ 
cent of the New York-Cleveland traffic. This substantial 
volume of traffic apparently found the services of Capital, 
operated via the intermediate point Pittsburgh, to be 
more desirable than the more direct services offered by 


8 See Appendix I. 
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United. It is unlikely that this substantial amount of traf¬ 
fic would have been carried by Capital if the service of 
United between New York and Cleveland had been of the 
highest type. 

The elimination by Capital of Pittsburgh on flights 
between these points would enable passengers of 
3486 Capital to save 26 miles, or 6.2 percent, on a 444- 
mile flight. More important, however, the omission 
of the stop at Pittsburgh would enable Capital to speed 
up its own service from 45 minutes to 1 hour in elapsed 
time. 9 Since Capital’s present New York-Cleveland flights 
take approximately 3 hours and 5 minutes, the time sav¬ 
ing represents a minimum of approximately 20 percent. 
The elimination of a substantial portion of this excess 
mileage and flight time would unquestionably result! in 
benefits to the substantial number of passengers who | al¬ 
ready make it their practice to fly between Cleveland and 
New York via Capital, benefits which they should not; be 
denied. It would also benefit Capital through the elimina¬ 
tion of certain operating costs. The savings in costs 
which can be obtained by any carrier that is receiving a 


0 Capital alleged that part of this saving would be attributable 
to avoiding Pittsburgh’s poor weather. About 9 minutes was at¬ 
tributed to the elimination of 26 flight miles and 35 minutes to 
eliminating maneuvering, landing, take-off, and ground time in 
serving Pittsburgh. The March 1950 Airline Guide shows that 
UAL’s DC-4 schedule for New York-Cleveland nonstop (418 miles) 
was 2 hours 50 minutes, while its New York-Akron-Cleveland 
schedule (436 miles) was 3 hours 35 minutes, or a saving of 45 
minutes. Capital's Chicago-Washington DC-4 nonstop (600 miles) 
was scheduled for 2 hours 58 minutes while its Chicago-Detroit- 
Washington flight (634 miles) was scheduled at 3 hours 40 minutes, 
a saving of 42 minutes. Thus, it appears that the difference between 
a one-stop and a nonstop service involving somewhat similar cir¬ 
cuity would approximate 45 minutes for either carrier. In addition, 
bad weather at Pittsburgh could be expected to involve further 
delays. 
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subsidy mail rate represents savings which can be ob¬ 
tained for the government through decreasing the mail 
pay. Thus, the granting of Capital’s requested authority 
for unrestricted operation between New York and Cleve¬ 
land would offer substantial benefits. 

3487 On the other hand, the operation of American, 
were its requested authorization granted, would re¬ 
sult in benefits to the New York-Cleveland passengers only 
through diverting a substantial volume of the traffic pres¬ 
ently carried by the two carriers, United and Capital. 
American has not carried more than 3 percent of this 
traffic in the past and to certificate American for a New 
York-Cleveland nonstop would be to place it into what 
would amount to an entirely new market competitive with 
two other carriers. Whether the carrying of this traffic 
by American would result in reduction of net cost is not 
established and in any case the diversion of traffic pres¬ 
ently carried by United and Capital to flights operated 
by American would result in detriment to the financial 
position of both United and Capital. Thus, Capital’s au¬ 
thorization would appear to offer more substantial bene¬ 
fits than that of American. 

New York-MHwaukee-Twin Cities 

Capital in this proceeding desires to improve its serv¬ 
ice between New York and Milwaukee and Twin Cities. 
The extension of route No. 14 from Pittsburgh to New 
York, in the absence of any restriction, would make pos¬ 
sible both a Milwaukee-New York and Twin Cities-New 
York nonstop in lieu of the present connecting, one-stop 
service. 10 The granting of the New York-Detroit nonstop 
would also make possible an improved one-stop service 
between these points and New York via Detroit. During 


10 Capital may operate single-plane service in this market now 
only under its exemption which will expire with this decision. 
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March and September of 1948, respectively, between 

3488 New York and Milwaukee, there were 1,559 and 
2,409 passengers, an average of 66 passengers a 

day in both directions. This is less than the 72 passen¬ 
gers per day during March and September of 1947. This 
traffic could be accommodated on one daily round-trip 
using a DC-6 or a Martin 202 aircraft. 

During September 1948 Northwest offered the Milwau¬ 
kee-New York traffic a total of 7 round-trips per day, or 
233 seats in each direction, 5 of these schedules being 
operated with four-engine equipment. During the spring 
and summer months the services of Northwest in this 
market had more than doubled. The volume of traffic to 
this point does not appear sufficient to justify an addi¬ 
tional nonstop service by Capital. 11 Traffic from points 
west of Milwaukee might be combined with this traffic 
to support nonstop flights. However, insofar as Capitals 
authorization is concerned, the only point west of Mil¬ 
waukee which it serves is Twin Cities. 

The traffic between the Twin Cities and New York dur¬ 
ing March and September of 1947 amounted to approxi¬ 
mately 109 passengers per day in both directions. During 
1948 this traffic actually decreased approximately 10 per¬ 
cent. This amount of traffic would not support a New 
York-Twin Cities nonstop in addition to the services pro¬ 
vided by Northwest and even if combined with the New 
York-Milwaukee traffic would not afford Capital sufficient 
traffic to provide nonstop services from Milwaukee; to 
New York. 

3489 Both the Chamber of Commerce of Milwaukee and 
Minneapolis-St. Paul Airport Commission offered 

various indices purporting to show that a greater poten¬ 
tial for air travel was available between their cities and 


11 In addition, United provides two round-trips daily between 
Milwaukee and New York, one of which is a DC-6 one-stop service, 
and the other, a DC-3 four-stop service. 
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New York than was presently being carried. The Twin 
Cities Airport Commission made a comparison between 
the pentration of the Twin Cities-New York first class 
P ullm an traffic and the Twin Cities-Washington first class 
P ullm an traffic which showed that a substantially higher 
portion of this traffic was carried by air between the Twin 
Cities and Washington than between that point and New 
York and contended that the only apparent reason for 
such higher penetration was the competitive services be¬ 
tween Twin Cities and Washington as compared with non¬ 
competitive services between Twin Cities and New York. 
While it is probable that a higher penetration of the travel 
market might be reached between Twin Cities and New 
York if competitive direct services were operated by both 
Capital and Northwest, it is also likely that overschedul¬ 
ing in an effort to obtain sufficient traffic would result, 
particularly in view of the relatively low traffic poten¬ 
tiality. We have already instituted a proceeding to de¬ 
termine whether service of the present carriers between 
Twin Cities and Washington 12 should be restricted, and 
that competitive service can hardly be said to justify 
creating a like situation between New York and Twin 
Cities. 

Nevertheless, the lack of need for direct nonstop service 
between Twin Cities and Milwaukee and New York 
3490 or for a one-stop service via Detroit does not in 
itself require the conclusion that no improvement 
in service should be offered to these points. The service 
of Capital from these tw^o points to New York in conjunc¬ 
tion with service from the four Michigan cities of Flint, 
Muskegon, Grand Rapids, and Lansing provides the basis 
for an operation which might justify at least single-plane 
service into New York. The traffic to New York from 


12 Order Serial No. E-2481, dated February 21, 1949, Docket No. 
3661. 


these four cities (March and September 1948) was 1,320, 
or almost 8,000 annually. Evidence in the record indi¬ 
cates that almost half of the present air potential is trav¬ 
eling either part way or the entire distance to New York 
by surface means. Service from any of these points into 
New York can presently be rendered by Capital only on 
a connecting basis with a stop at Pittsburgh, unless a 
circuitous schedule is operated originating or terminating 
at Chicago. Although there is no justification for a serv¬ 
ice via Detroit to New York without an intermediate ?top, 
this does not of necessity require a conclusion that; one- 
stop service from these points to New York via Pittsburgh 
or some other point may not be required. 

Capital and the Michigan cities have contended that the 
service presently possible under the authority of Capital 
between these cities and New York is inadequate | and 
should be improved. Capital seeks to improve this serv¬ 
ice by making single-plane service available on flights 
originating at Twin Cities or Milwaukee or one of these 
Michigan points and also by making possible one-stop 
service via Detroit, Cleveland, or Pittsburgh and nonstop 
service if and when warranted. An examination of the 
traffic, either actual or potential, from these cities indi¬ 
cates a need for improved service. The traffic does 
3491 not appear sufficient to justify nonstop operations. 

Thus, the primary need of these cities is for an ex¬ 
pedited service via a substantial traffic-generating point 
such as Detroit, Cleveland, or Pittsburgh. 

In view of the number of nonstop services presently 
offered between New York and Detroit and the investiga¬ 
tion we have instituted concerning that market, we have 
found that there would be few benefits from improved 
service in this market by either Northwest or Capital. 
The additional mileage involved between these Michigan 
cities and New York if service is operated via Cleveland 
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rather than via Detroit is insignificant. 13 A somewhat 
similar service could be rendered via Pittsburgh. 

New Y ork-Pittsburgh 

Capital has been operating between New York and 
Pittsburgh since authorization of this service by the 
Board in 1944. It operates schedules both over route No. 
55 southwest of Pittsburgh and over route No. 14 west 
from Pittsburgh to Chicago as an extension of its New 
York-Pittsburgh service. Its service between New York 
and Pittsburgh is largely of nonstop character inasmuch 
as it only has one intermediate point, Harrisburg, to serve 
between these two cities. It carried a substantial portion 
of the traffic between Pittsburgh and New York in 1946 
when it provided the only four-engine service between 
these cities. However, with the advent of more equip¬ 
ment for TWA, Capital has gradually been required 
3492 to reduce its services with the increase in service 
provided by TWA. For example, in September 
1946 there was a total of 60 schedules between New 
York and Pittsburgh, 24 of which were operated by TWA. 
In September 1948 there were 52 schedules, 40 of which 
were operated by TWA. In 1946, a total of 1,872 seats 
were provided, of which only 882 were provided by TWA. 
In 1948, 1,654 seats were provided, of which 1,062 were 
provided by TWA. Thus, Capital has reduced the num¬ 
ber of seats it provides between New York and Pittsburgh 
by approximately 200 more than the TWA increase. Of 
the 52 schedules provided in September 1948, 22 with a 
total of 930 seats were nonstop, and 19 with 493 seats 
were one-stop flights. There was a daily average of only 


13 The distances via Cleveland from New York are: to Flint—563; 
Lansing—589; Grand Rapids—640; and Muskegon—674. Via De¬ 
troit they are: to Flint—562; Lansing—576; Grand Rapids—628; 
and Muskegon—663. The Pittsburgh routing would add approxi¬ 
mately 26 miles to that via Cleveland. 
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343 passengers between New York and Pittsburgh in 1947 
with only 280 in 1948. It is therefore apparent that With 
respect to numbers of schedules and seats, the Pittsburgh- 
New York traffic has been very well served. 

During 1948, Capital carried 49 percent of the traffic 
between New York and Pittsburgh and TWA carried 51 
percent. According to evidence submitted by TWAj its 
participation should reach approximately 60 percent in 
the near future leaving Capital only 40 percent. This 
trend in division of the traffic is primarily attributable to 
the greater frequency of service which TWA is able to 
provide because of its long haul traffic rather thaii to 
any effect of the restriction on Capital. Capital is able 
to provide nonstop service in substantial quantity between 
New York and Pittsburgh at the present time and the only 
improvement which could be authorized would be turn¬ 
around services. Considering the amount of daily 
3493 traffic between New York and Pittsburgh, it is un¬ 
likely that local turnaround flights with any great 
frequency could be sustained, and the authority to oper¬ 
ate turnarounds in this market would result in insig¬ 
nificant benefits to the local travelers. On the other hand, 
the long haul restriction which prevents New York-Pitts- 
burgh turnarounds also prevents single-plane service to 
points north of Detroit as well as turnarounds between 
New York and Akron, Youngstown, Cleveland, Detroit, and 
Toledo. While the ability to operate each one of these 
turnarounds offers few public benefits, the inability to 
operate any of them creates scheduling problems and; re¬ 
duces the flexibility of Capital’s operations. 

TWA argues that the lifting of the restriction from 
Capital would result in a surplus of nonstop turnaround 
New York-Pittsburgh service on the part of Capital 
thereby diverting traffic from TWA. It is unlikely that 
even though unrestricted Capital would be able to oper¬ 
ate enough local Pittsburgh-New York schedules to divert 
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any substantial amount of traffic from TWA since TWA’s 
long haul traffic makes possible more than twice the fre¬ 
quency which Capital operates. 

New York-Toledo 

An examination of the New York-Toledo service reveals 
that the present service of United offers 6 passenger 
schedules with a total of 126 seats daily between New 
York and Toledo. All of this is provided with twin-engine 
equipment inasmuch as the airport at Toledo presently 
used will not handle four-engine equipment. It is antici¬ 
pated, however, that in the near future when opera- 
3494 tions are shifted to the new airport at Toledo, four- 
engine equipment will be available for this traffic. 
Capital has been authorized to provide service into Toledo 
on its route No. 14 between Cleveland and Detroit and a 
portion of the future traffic will be carried by Capital. 
However, the past traffic data with respect to Toledo do 
not indicate a need for a nonstop service between New 
York and Toledo within the near future. Insofar as any 
improvement between Toledo and New York is con¬ 
cerned, the shifting of the compulsory stop from Pitts¬ 
burgh to either Youngstown, Akron, or Cleveland will not 
substantially improve or decrease the quality of service 
for this traffic. In the absence of more adequate traffic 
data on the city of Toledo, there would seem to be no 
showing of a need for a nonstop New York-Toledo service 
on the part of Capital. 

CJiicago-Clev eland 

Capital is authorized to provide service between Chicago 
and Cleveland on a turnaround basis via Detroit or on a 
nonstop basis on flights which proceed into Washington 
or Norfolk. Its authority for service between Chicago 
and Akron, Youngstown, and Pittsburgh is similar. In 
effect, its services between these points and Chicago are 
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subject to a restriction that the flights must proceed into 
Washington or Norfolk in the event nonstop service is 
provided. We have previously noted the lack of flexi¬ 
bility in Capital’s flights originating or terminating in 
New York. The effect of this restriction on the New York 
service could be reduced by modifying the restriction 
3495 so as to include New York as one of the points to 
which flights could proceed when nonstop service 
was operated between Chicago and any of these four 
points. However, Capital seeks the entire elimination of 
this restriction. 

This restriction was originally placed on the operations 
of Capital when Detroit was eliminated as a route junc¬ 
tion by the consolidation of routes 32 and 14. 14 The 
effect of this restriction was to allow nonstops between 
Chicago and Washington and points beyond and to allow 
nonstops between Chicago and any of these four cities 
except on a turnaround basis. The Board’s surveys re¬ 
veal an average of 5,400 passengers a month between Chi¬ 
cago and Cleveland from September of 1946 through 1948, 
or approximately 90 a day in each direction. This traffic 
volume will not support a substantial number of non¬ 
stop turnarounds. Nevertheless, the requirement that 
every flight which connects Chicago and Cleveland with 
nonstop service proceed into Washington or Norfolk re¬ 
duces the flexibility of operations and increases the sched¬ 
uling problems. Some Chicago-Cleveland nonstops might 
result in better utilization of equipment if they terminated 
short of Washington or New York. This reasoning applies 
equally to the Chicago-Pittsburgh traffic which averaged 
approximately 3,000 passengers per month. j 

The average monthly Chicago-Akron traffic from 1946 
through 1948 was approximately 800 passengers a 
month, and the Chicago-Youngstown traffic averaged 


14 American Air, et al.. Route Consolidations, 7 C. A. B. 337 
(1946). 
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less than 300 passengers per month. Obviously, 

3496 neither of these cities would support a nonstop 
Chicago turnaround and it is unlikely that any car¬ 
rier would operate such a service with present day equip¬ 
ment. This does not indicate that no benefits would be 
obtained through the removal of the restriction. There 
will be benefits obtained from greater flexibility of opera¬ 
tions through the termination of schedules short of Wash¬ 
ington or even New York and those benefits must be 
weighed against the possible diversion which might ensue 
if the restriction were eliminated. 

Diversion 

An extremely important factor in determining whether 
the public convenience and necessity require any or all 
of the services sought in this proceeding is the probable 
diversion of traffic from other carriers. It is urged by 
Capital that some of the modifications herein sought be 
granted primarily to prevent further diversion of Capi¬ 
tal’s present revenues to other carriers with greater com¬ 
petitive opportunities in the same markets. 

Capital submitted an estimate of diversion based on 
the granting of all the authorizations it sought in this pro¬ 
ceeding. This assumed a maximum diversion estimate 
of 4 y* million dollars. Estimates by intervening carriers 
resulted in amounts as large as 6 million dollars per 
annum. Each carrier, in support of its estimates, made 
certain basic assumptions as to the value to be placed 
upon various factors which might influence traffic flows. 

Before considering the specific diversion estimates, the 
effect of eliminating the restriction against turn- 

3497 around nonstop flights between Chicago and Cleve¬ 
land, Akron, Youngstown and Pittsburgh should be 

discussed. As previously pointed out turnaround flights 
will be operated in these markets only to fit particular 
circumstances such as a need for a specific departure 
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time at one of these intermediate points or improved 
utilization of equipment. Considering the volume of traffic 
over the segments, it can be anticipated that few, if any, 
turnaround nonstops actually will be operated. Thus,: the 
ability to operate these turnarounds will have little com¬ 
petitive effect and the frequency of service operated in 
conjunction with the through flights to Washington or 
New York will be the important factor in determining 
the amount of traffic to be carried by Capital. 

United, American, and other parties contended that the 
authorization of Capital’s unrestricted service between 
New York and Cleveland would not only divert some of 
United’s New York-Cleveland traffic to Capital but also 
would result in diversion of substantial amounts between 
such points as New York-Detroit and New York-Chicago 
from these carriers. While a one-stop operation between 
New York and Chicago via Cleveland might result in a 
slightly greater penetration of the New York-Chicago 
traffic, the granting of unrestricted authorization between 
New York and Cleveland does not necessarily require the 
authorization of such one-stop operation. If Capital is re¬ 
quired to stop at two points between New York and Chi¬ 
cago, the mileage differences by utilizing Cleveland instead 
of Pittsburgh are so insignificant that it should not 
3498 enable Capital to increase its penetration of the 
New York-Chicago market 15 Similarly, a one-stop 
authorization between New York and Detroit via Cleve¬ 
land should have little appreciable effect in increasing 
Capital’s New York-Detroit traffic over that presently pos¬ 
sible through a one-stop operation via Pittsburgh. 

i 

- i 

15 The New York-Chicago mileages via various routings are as 
follows: Via Cleveland—725; Toledo and Cleveland—724; Detroit 
and Cleveland—742; Toledo and Pittsburgh—745; Detroit and 
Pittsburgh—768; and via Pittsburgh—740. Capital’s shortest 
present service (745) is only 20 miles, or 2.75%, longer than the 
New York-Cleveland-Chicago one-stop. Its present service via 
Detroit and Pittsburgh is only 43 miles, or 5.9%, longer. 
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The parties generally assumed in their estimates of 
diversion that where Capital obtained complete un¬ 
restricted operating rights in a particular market an 
equal participation with the other carrier having un¬ 
restricted operations would result. As a preliminary basis 
for estimating diversion, this may be accepted in the 
New York-Pittsburgh, New York-Youngstown, New York- 
Akron, New York-Cleveland, New York-Toledo, Chicago- 
Cleveland, Chicago-Akron, Chicago-Youngstown, and Chi- 
cago-Pittsburgh markets. American estimated that with 
no nonstop service authorized Capital might obtain more 
than 15 percent of the New York-Chicago traffic with one- 
stop service via Detroit, Cleveland, or Pittsburgh and 
probably be able to obtain 15 percent with such authority 
via only two of these. While the interveners estimated 
that Capital would obtain 25 percent of the New York- 
Detroit traffic if given unrestricted authorization, Capital 
contended that it would be unable to obtain more than 15 
percent of this traffic since it would not have through 
3499 traffic to support frequencies equal to those of its 
competitors. In the New York-Milwaukee market 
Capital estimated it might obtain 25 percent of the traffic 
with unrestricted operations and as much as 30 percent 
in the New* York-Minneapolis/St. Paul market. These 
estimates were not controverted by Northwest. However, 
we have found no substantial benefits from authorizing 
Capital to provide nonstops in these two markets and it 
appears reasonable to assume that no more than 10 per¬ 
cent "would be obtained without nonstop rights. 

Between New York and Detroit, Capital already carries 
approximately 4.5 percent of the traffic. In view of our 
conclusion that there is no public benefit from authorizing 
Capital to provide nonstop service between New York and 
Detroit and the further conclusion that there is no need 
even for New T York-Detroit turnaround service, the esti¬ 
mate of 15 percent participation by Capital in this market 
appears too high. The extension of route No. 14 into 
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New York without authorizing the New York-Detroit non¬ 
stop would probably result in most of this service becom¬ 
ing one-stop service whereas some flights now stop at both 
Cleveland and Pittsburgh. However, it is likely that a 
number of New York-Chicago flights which are now re¬ 
quired to stop at Detroit would be routed via other points 
such as Toledo, Cleveland, Akron, Youngstown, and 
Pittsburgh. Capital can presently operate a New York- 
Detroit service with one stop via Pittsburgh. The modi¬ 
fication of this service so as to allow operations via Cleve¬ 
land, Akron, or Youngstown, does not seem to increase 
the effectiveness of Capital’s service so as to makej it 
probable that Capital will obtain more than a 5 percent 
participation. 

3500 As heretofore pointed out, nonstop turnaround 
flights now operated between New York and Chi¬ 
cago provide sufficient capacity to carry 90 percent of 
the New York-Chicago traffic. In addition, each of the 
three transcontinental carriers operating between New 
York and Chicago have a substantial number of flights 
with through passengers on board routed nonstop be¬ 
tween New York and Chicago providing additional service. 
In the event we do not authorize these one-stops and re¬ 
quire all flights serving New York and Chicago to stop at 
at least two intermediate points, there would seem to be 
little opportunity for Capital to increase its penetration 
of the New York-Chicago market. 

We have found little justification for a New York-Toledo 
nonstop service by Capital. Capital is now able to pro¬ 
vide a New York-Toledo service via the intermediate point 
Pittsburgh. The ability to provide such service with a stop 
at either Cleveland, Akron, or Youngstown rather than 
Pittsburgh would not seem to substantially improve this 
service and therefore we do not believe that any diversion 
will be suffered by United in the New York-Toledo market. 

As previously pointed out, the intervening carriers in 
arriving at their diversion estimates assumed that Capital 
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would be able to obtain an equal participation in markets 
where it was unrestricted with transcontinental carriers 
in those markets despite the absence of the benefit of a 
frequency which may be obtained through the support of 
long haul traffic. In fact, the major portion of their diver¬ 
sion estimates results from such an assumption. It 
3501 does not necessarily follow that two carriers oper¬ 
ating between two cities on an unrestricted basis 
will share equally in the traffic carried. In fact, in some 
instances a restricted carrier obtains more than 50 percent 
of the traffic in competition with an unrestricted carrier. 

This is abundantly demonstrated by analysis of the 
Board’s traffic surveys for 1948. Between Chicago and 
Detroit both American and Capital are unrestricted, yet 
Capital obtains only 28 percent of the traffic while Ameri¬ 
can obtains 59 percent. United, which operates in this 
market under a long haul restriction, obtained 11 percent 
of the traffic. Between Chicago and Cleveland where 
United is unrestricted and Capital under a restriction 
which prevents nonstop turnaround service, United ob¬ 
tained 60 percent of the traffic and Capital 38.4 percent. 
Similarly, in the Chicago-Pittsburgh market where TWA 
is unrestricted and Capital may not operate turnaround 
flights on a nonstop basis, TWA carried 70 percent of the 
business and Capital only 29 percent. On the other hand, 
in the New York-Pittsburgh market where TWA is un¬ 
restricted and Capital under a restriction which requires 
flights to originate or terminate at Chicago, Capital car¬ 
ried 48.8 percent of the business and TWA 51.1 percent. 
In the Minneapolis/St. Paul-Detroit market where North¬ 
west has a long-haul restriction and Capital is unrestricted, 
Northwest carried 76 percent of the traffic w’hile Capital 
obtained only 21 percent. In the New York-Boston market 
where both Northeast and American are unrestricted and 
Eastern has a long haul restriction, American obtained 
71 percent of the traffic in the 1948 survey months as 
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against only 13.9 percent for Northeast and 14.4 percent 
for Eastern. A similar disparity of traffic division be¬ 
tween carriers having unrestricted operating rights 

3502 is evident in the New York-Chicago, Chicago-Los 
Angeles, Chicago-Miami, Seattle-San Francisco, and 

Los Angeles-San Francisco markets. 

From these figures it can be concluded that carriers 
having completely unrestricted operating rights will hot 
share equally in the traffic in a particular market unless 
all of the other factors affecting traffic generation are 
equal. One of the principal factors will be the ability of 
the carrier to sustain frequent operations between poipts 
for which competition is considered. A factor which will 
generally increase this frequency is the amount of long 
haul supporting traffic which may be routed over the seg¬ 
ment. Likewise the frequency may be increased wh6re 
flights from various other points are required to operate 
via this segment or may be decreased where operating 
rights make it possible, and traffic volumes make it de¬ 
sirable, to nonstop a point and thereby not serve the 
segment. 

For example, it would appear that Capital’s participa¬ 
tion between New York and Pittsburgh on approximately 
an equal basis with TWA actually results from the fact 
that all service from route No. 14 points and route No. 55 
points into New York proceeds via Pittsburgh and 
thereby serves the New York-Pittsburgh traffic. Like¬ 
wise, it is probable that Northwest’s greater participa¬ 
tion in the New York-Detroit traffic results from the 
routing of all of its transcontinental flights via Detroit 
into New T York whereas United overflies Detroit on a sub¬ 
stantial number of flights into New York. Considering 
these factors we must conclude that in a substantial 
number of markets less than an equal participa- 

3503 tion would result even though Capital were given 
unrestricted operating authority over the particular 

segment. 
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The principal markets in which the diversion estimate 
would be affected by this factor are the Chicago-Cleveland, 
New York-Cleveland, New York-Akron, New York-Youngs- 
town, and New York-Pittsburgh markets. In each of these 
markets the parties have estimated that Capital would 
obtain equal participation with another unrestricted car¬ 
rier. In discussing Capital’s service in the New York- 
Pittsburgh market, TWA pointed out that although Capi¬ 
tal had at one time had a substantially greater than 50 
percent participation, it was anticipated that in the near 
future this participation vrould be reduced to 40 percent. 
The principal reason was that TWA would be able to oper¬ 
ate comparable, if not better equipment, with greater fre¬ 
quency between New York and Pittsburgh because of its 
long haul through traffic into Pittsburgh and through Pitts¬ 
burgh into New York. Utilizing this participation esti¬ 
mate as a reasonable one in evaluating the benefits of the 
transcontinental frequencies which are possible on the 
part of TWA and United, the estimated diversion in the 
New York-Pittsburgh, New York-Cleveland, New York- 
Akron, New York-Youngstown and the Chicago-Cleveland 
markets by Capital would be substantially less than esti¬ 
mated by the carriers. 

Although this factor might appear to be applicable in 
reducing the estimated participation in the Chicago- 
Akron, Chicago-Youngstown, and Chicago-Pittsburgh traf¬ 
fic, in each of these markets Capital has an advantage 
which is not present in the markets discussed pre- 
3504 viously. Capital’s flights between Chicago and these 
three points may proceed into either New York or 
Washington. On the other hand, TWA’s Chicago-Pitts¬ 
burgh flights and United’s Chicago-Akron and Chicago- 
Youngstown flights may only proceed to New York. Thus, 
the factor of through traffic would not appear to have as 
great a weight in these markets and the probable partici¬ 
pation would be closer to 50 percent. 

Considering all the aforesaid factors, it appears that 
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the improvement in Capital’s services hereafter found re¬ 
quired would have resulted in diversion, based on 1948 
traffic figures, of approximately $961,000 16 in passenger 
revenues. Of this estimate, $9,120 or 0.12 percent of; its 
1948 passenger revenue would appear to have come fyom 
American, $269,000 or 1.46 percent would have come from 
Northwest, $163,000 or .33 percent from TWA, and 
$518,000 or .81 percent from United. On the other hand, 
it must be recognized that Capital has been carrying sub¬ 
stantial traffic between New York and Chicago on its coach 
service under its present exemption. The expiration of 
this exemption with the issuance of this opinion should 
result in a major portion of this traffic moving via TWA, 
American, and United, and should to some extent offset 
the aforesaid estimated diversion. 17 

If the authorization sought by American to provide non¬ 
stop service between New York and Cleveland were 
3505 granted, American would be able to provide the 
same service between New York and Cleveland Ifhat 
is offered by United and would have long haul traffic! be¬ 
tween Boston and Cleveland via New York and between 
California and New York via Cleveland, to support the 
Cleveland-New York flights. In such event it is probable 
that almost all of the traffic now carried by Capital be¬ 
tween New York and Cleveland would be diverted to 
American in addition to a substantial part of the traffic 
presently carried by United. This traffic represents ap¬ 
proximately $29,000 per month for Capital or $350,000 
per year. If American were to obtain an equal participa¬ 
tion in the New York-Cleveland market with United, it 


16 See Appendix II. 

17 Between November 4, 1948 and January 26, 1949, Capital car¬ 
ried 7,989 air coach passengers between New York and Chicago 
alone, representing $236,474 in revenue. Expanding this to an 
annual figure results in approximately $950,000 per annum Which 
may be transferred from Capital to United, TWA, and American. 
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would also divert approximately $350,000 from United, or 
a total of $700,000 per annum from both carriers. This 
diversion from Capital would represent 2.22 percent of 
Capital’s 1948 passenger revenue. In addition to the di¬ 
version from United and Capital, the authorization of non¬ 
stop service by American between New York and Cleve¬ 
land would result in some diversion of New York-Colum- 
bus and New York-Dayton traffic from TWA, and of New 
York-Akron traffic from United. 

With respect to the proposal of Northwest between 
New York and Detroit, potentially some diversion could 
result. If the restriction were entirely eliminated, Noth- 
west would be able to operate as many round-trip non¬ 
stop flights between New York and Detroit as it could 
find traffic to support and therefore it could increase its 
participation in the New York-Detroit traffic over 
3506 The 15 percent it averaged during March and Sep¬ 
tember of 1948. It is unlikely that the services of 
Northwest could result in an equal participation with 
American since the long haul traffic available to American 
to support its New York-Detroit service involving Chicago 
and the California points is substantially greater than 
that available to Northwest from the Twin Cities and 
points in the Pacific Northwest. However, the ability to 
operate turnaround services independently of the amount 
of through traffic available to Northwest would probably 
allow that carrier to obtain at least 25 percent of the 
New York-Detroit business and thereby divert from 
American and United approximately $300,000 per annum. 

If the restriction were modified, as suggested by counsel 
for Northwest, so as to allow flights between New York 
and Detroit only when these flights were connecting with 
services between Washington and Twin Cities, this would 
limit the possible number of frequencies but would not 
be effective in preventing a substantial increase in service. 
The present service results in about 8 daily schedules from 
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Washington to Twin Cities and 11 from New York. With 
the restriction as proposed, the New York-Detroit j fre¬ 
quencies could be increased by 75 percent and result in 
substantial diversion, if not the same amount of diver¬ 
sion, as unrestricted operations. 

3507 Conclusions 

We have discussed the benefits and the probable 
diversion which would result from the various authoriza¬ 
tions for improvement in service sought by Capital, North¬ 
west and American. An important question in this pro¬ 
ceeding is whether additional nonstop service should be 
authorized in the New York-Cleveland market. One of 
the principal issues in this respect is the adequacy of the 
service offered by United. Some evidence was presented 
of inadequacy prior to the hearing, but the volume of 
service has been substantially increased since that time. 
In view of this development and the lack of evidence re¬ 
lating to other elements of adequacy, we are unable to 
make an affirmative finding as to this issue. 

We have previously pointed out, however, that a find¬ 
ing of adequacy in the services of the only carrier author¬ 
ized would not in itself constitute a bar to the authoriza¬ 
tion of a competitive service. Otherwise, no competition 
would ever be authorized for there is no limit to; the 
extent to which an existing carrier could expand services 
to meet increased demand. 18 Competition invites compari¬ 
sons as to equipment, cost, personnel, organization, meth¬ 
ods of operation, solicitation and handling of traffic which 
tend to insure the sound development of an air trans- 


18 Transcontinental & Western Air, Inc., et al.. Additional North- 
South California Services, 4 C. A. B. 373, 375 (1943); Colonial 
Airlines, Inc., et al., Atlantic Seaboard Operation, 4 C. A. B. 552, 
555 (1944). See also Northeast Airlines, Inc., et al., Additional 
Service to Boston, 4 C. A. B. 686, 702 (1944). 
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portation system as contemplated by the Act. Be- 

3508 tween New York and Cleveland Capital is already 
authorized to provide a service which is somewhat 

competitive to that of United, as demonstrated by the 
traffic it has already carried. It is the presence of this 
substantial volume of traffic which has already elected to 
use Capital’s indirect service, even after the equipment 
advantage Capital enjoyed in 1946 had been overcome by 
United, which differentiates the subject proceeding from 
those earlier decisions 19 where Capital’s applications to 
provide similar service were denied. The authorization 
of Capital to provide direct rather than indirect service 
in this market would provide substantial public benefits 
not only to the traffic which it presently carries but to 
the potential traffic between these cities. 

Although Capital is seeking to provide nonstop services 
in the New York-Detroit and New York-Chicago markets 
as well as in the New York-Cleveland market, the situa¬ 
tion with respect to benefits from competition is not com¬ 
parable in these three markets. There is presently only 
one nonstop operator between New York and Cleveland 
whereas there now exist three nonstop operators between 
New York and Detroit and New York and Chicago. Little 
benefit could be anticipated by adding a fourth nonstop 
operator between New York and Chicago or New York 
and Detroit while some public benefits from competition 
would be attainable through the authorization of the first 
competitive nonstop service in the New York-Cleveland 
market. 

3509 Recognizing the benefits which may flow from 
the authorization of competition in this market, we 

would not, however, authorize a competitive service in 
the absence of other benefits demonstrated by the record. 
Capital has provided a service of sufficient benefit to the 


19 Northwest Air, et al., Chicago-Milwaukee-New York, 6 C. A. B. 
217, (1944); Middle Atlantic Area Case, 9 C. A. B. 131 (1948). 
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traveling public to obtain a substantial portion of the 
New York-Cleveland traffic. The use of this service via 
the intermediate point Pittsburgh by 15,500 passengers 
during the year ending September 30, 1948 must be attrib¬ 
uted in part to the quality of service offered by United, 
the only nonstop carrier in that market. While the results 
of the 1948 Traffic Surveys indicate that Capital’s partici¬ 
pation on a calendar year basis has declined somewhat 
to approximately 14,000 passengers, this volume of traffic 
is of such proportions that it can hardly properly be 
termed casual or incidental. It is far beyond the number 
of passengers for which an improvement of service would 
normally be considered. Thus, the authorization of Capi¬ 
tal to provide nonstop service in addition to its present 
one-stop service will provide improved services to those 
travelers which it presently carries between New York 
and Cleveland. In addition, it will not only enable Capital 
to reduce operating costs, but will also provide the stimu¬ 
lus of competition to insure that convenient schedules 
and modern equipment will be operated in this niajor 
traffic market. 

In addition to providing New York-Cleveland nonstop 
service the extension of Capital’s route No. 14 into New 
York (subject to the restrictions hereinafter set forth) 
would authorize that carrier to provide an expeditious, 
single-plane service from Muskegon, Grand Rapids, 
3510 Lansing, and Flint, Michigan, into New York on 
a nonstop basis or with a stop at Cleveland or Some 
other intermediate point between Cleveland and New 
York. The need for improving the service for the 8,000 
annual passengers generated by these four Michigan 
cities was the least contested and the most clearly demon¬ 
strated in the proceeding. It is doubtful that the traffic 
generated by these cities will warrant non-stop service to 
New York. It would appear, however, that the operation 
of schedules serving Cleveland and such cities oh the 
same flights would enable Capital to render more frequent 
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service to the Michigan cities while maintaining economical 
load factors through the support of the New York-Cleve- 
land traffic. Accordingly, in order to meet the need for 
this improved service as well as the need for an improved 
service through an additional nonstop New York-Cleve- 
land operation, we find that the public convenience and 
necessity require the extension of Capital’s route No. 14 
from Pittsburgh into New York. 

Furthermore, except w T here specific operations would 
have a substantially adverse effect on competing carriers, 
there appears to be a substantial need for the removal or 
modification of those restrictions upon the operations of 
Capital between New York on the one hand and Chicago 
and Twin Cities on the other which prevent Capital from 
obtaining flexibility of operations. No need has been 
shown for an improved service by Capital in the New 
York-Chicago market through nonstop or one-stop oper¬ 
ation. Furthermore, neither a New York-Detroit nonstop 
nor turnaround service by Capital is required. These 
authorizations would result in substantial diver- 
3511 sion. The operation of nonstops between New York 
on the one hand and Toledo, Milwaukee, and Twin 
Cities on the other would have such adverse effect on 
United and Northwest as to outweigh any slight benefit 
which could be obtained. In order to obtain some flexi¬ 
bility of operations where a need therefor, sufficient to 
outweigh any adverse effect upon United, has been shown, 
nonstop services should be allowed between New York 
and Akron and New York and Youngstown, in addition 
to the New York-Cleveland and New York-Pittsburgh 
nonstops which will be possible under this decision. 

While a need at the present time for nonstops between 
New York and the four Michigan cities discussed above 
has not been demonstrated, it must be recognized that 
Capital is the only carrier authorized to provide one- 
carrier service in these markets. Insofar as service be- 
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tween Twin Cities and New York or Milwaukee and New 
York is concerned, a one-stop operation via one of the 
Michigan points into New York would be no more expedi¬ 
tious than a flight via Cleveland or Pittsburgh which we 
have made possible. Thus, nonstops between these points 
and New York, if justified in the future, would have no 
adverse effect on any other carrier. Generally, we have 
not prohibited nonstops between points served by one car¬ 
rier when such would have no adverse competitive effects 
even though there was no present economic justification 
for such flights. We will adhere to that principle in the 
case of the four Michigan cities here involved. Wq do 
conclude, however, that the public convenience and neces¬ 
sity do not require a modification of the authorization of 
Capital which would allow that carrier to provide nonstop 
flights between New T York on the one hand and 
3512 Detroit, Toledo, Chicago, Milwaukee, and Twin 
Cities on the other. The prevention of these pon- 
stops as well as the New York-Chicago one-stop service 
will not allow as great a flexibility in Capital’s operation 
as the complete elimination of the restrictions. However, 
further authorization cannot be justified in view of! the 
substantial diversion. i 

The removal of the restriction requiring nonstop flights 
between Chicago on the one hand and Cleveland, Akron, 
Youngstown, and Pittsburgh on the other to originate or 
terminate at Washington or Norfolk would have little com¬ 
petitive effect in these markets but will greatly reduce 
the burdens on Capital’s scheduling problems and should 
result in benefits through more convenient service to the 
various intermediate points involved. We find, therefore, 
that the Chicago restrictions should be removed in its! en¬ 
tirety from Capital’s certificate. 

Originally the New York restriction was placed on Capi¬ 
tal primarily to prevent that carrier from engaging! in 
local New York-Pittsburgh service only. We have found 




126 A 


no need for permitting Capital to provide a purely local 
turnaround service in this market although the diversion¬ 
ary aspects of this service are not too great. However, 
the need of the heretofore mentioned Michigan cities for 
single-plane service into New York makes it desirable to 
allow flights to be routed via Pittsburgh as well as via 
Cleveland. For this reason and to provide as much flexi¬ 
bility as possible without allowing turnaround New York- 
Pittsburgh service we find that these schedules should be 
permitted to turn around at Cleveland or points west. 

With respect to the application of Northwest, we have 
found that although the removal or modification of 
3513 the present restriction on flights operated into New 
York would make possible savings in direct costs, 
providing Northwest actually eliminated duplicating mile¬ 
age, this removal or modification would also make pos¬ 
sible substantial diversion from other carriers in the 
New York-Detroit market through the inauguration of 
additional flights over that segment by Northwest. The 
additional flights vrould in large part eliminate all the 
savings theoretically possible through the removal or modi¬ 
fication of the restriction. Thus, we find that on the basis 
of the present record, the public convenience and neces¬ 
sity do not require the elimination or modification of the 
restriction as sought by Northwest. 

However, we are interested in decreasing the mail pay 
needs of a carrier. It appears that if it were possible to 
insure that duplicating flight mileage could be eliminated 
between Detroit and Twin Cities without the addition of 
any flight mileage between New York and Detroit or 
Washington and Detroit, savings in cost would be pos¬ 
sible to Northwest and indirectly to the public through a 
decrease in mail pay need. These savings in cost could 
only be eliminated by the elimination of the benefits of 
through plane service to at least a part of the traffic which 
Northwest was certificated to serve. There are presently 
two investigations pending which were instituted by the 
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Board to examine, among other things, the serviced of 
Northwest between New York and Washington and Detroit 
and points west, namely Docket Nos. 3661 and 3662. 
Docket No. 3661 includes, inter alia, the issues of (l)i the 
possible elimination or suspension of or change in restric¬ 
tions with respect to service by Northwest between 

3514 Twin Cities and Washington, and (2) the possibility 
of an interchange agreement between Northwest 

and Capital with respect to service between Washington, 
Pittsburgh, and Cleveland on the one hand and Twin 
Cities and points west thereof on Northwest’s route!No. 
3 on the other. In addition, Northwest, by application 
tiled January 16, 1950, Docket No. 4294, seeks to renjove 
the present Washington restriction or, in the alternative, 
in the event its application in the subject proceeding is 
denied, to remove both the New York and Washington 
restrictions. In these dockets, it is probable that a more 
complete analysis of the relation between the restrictions 
and the operating costs of Northwest as well as the com¬ 
petitive effect of the modification of such restrictions will 
be made. Nevertheless a decision in such cases can only 
be made after the passage of some period of time during 
which the continuation of the present costs through dupli¬ 
cating mileage must be suffered. 

On the facts before us in this record, it would appear 
to us that this presents a case for the exercise of j our 
exemption powers under section 416(b) under which we 
may attach such controlling conditions as appear neces¬ 
sary. Under section 416(b) we might exempt Northwest 
from the requirements of section 401 and of its certificate 
insofar as they prevent the origination or termination at 
Detroit rather than at Twin Cities of a specific number 
of flights operated between New York and Detroit or 
Washington and Detroit providing such flights connected 
with other flights which originated or terminated at Twin 
Cities. Northwest has not operated any of its trans- 

3515 continental flights into Washington and thus traffic 
between Washington and points west of Twin Cities 
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presently is required to change planes at Twin Cities. It 
would appear that fewer passengers would be inconveni¬ 
enced if the Twin Cities-Detroit portion of Washington 
flights were eliminated than if New York flights were 
turned around at Detroit. However, we do not have 
before us an application for exemption. Despite the fact 
that section 416 does not appear to prohibit our grant¬ 
ing such exemption on our owm initiative, the parties who 
would be affected by it have not had an opportunity to 
point out the effect of operation under such an exemption 
on their services. There may be factors which would 
require us to modify our opinion about the desirability of 
such an exemption. Thus, we "would look with favor upon 
an application for exemption tiled in this vein by North¬ 
west which sought to eliminate flight mileage without in¬ 
volving the possibility of increasing the operations be¬ 
tween New York and Detroit or between Washington and 
Detroit. This procedure might offer a temporary solution 
to the duplicating mileage operated by Northwest pend¬ 
ing the Anal disposition of the aforementioned dockets 
which are designed to provide a more permanent solution 
to the problem. 

With respect to American’s application for nonstop 
authority between New York and Cleveland, we conclude 
that the greater public benefits and the smaller resulting 
diversion of Capital’s authorization require that carrier 
to be authorized to provide this service. There is not suf¬ 
ficient traffic to support three nonstop operators in this 
market and the application of American must therefore 
be denied. 

3516 Having found that the public convenience and ne¬ 
cessity require that Capital should be enabled to 
provide certain improved services, we will proceed with 
the consideration of the fitness, willingness, and ability 
of that carrier. Capital has contended that utilizing only 
present equipment it would be able to provide service in 
every market in which it presently seeks authorization. 
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Because of the ability to overfly some points where serv¬ 
ice is presently rendered via specific points, Capital would 
be able to fly some additional mileage with its present 
equipment. Since it is already providing service to every 
point to which service would be provided by a complete 
grant of all authorization sought, there will be no necessity 
for new station costs. In view of the past operations 
of Capital and the fact that service will not be rendered 
to new points, we conclude that it would be able to oper¬ 
ate service to all points proposed and would not of neces¬ 
sity require any additional investment. 

Capital furthermore pointed out that it was contemplat¬ 
ing increasing its equipment irrespective of whether it re¬ 
ceives grants of authority in this proceeding. Capital 
pointed out that it had negotiated for or was in the process 
of acquiring some new equipment either by direct pur¬ 
chase, modification of some of its present DC-3 equip¬ 
ment, or by lease. Since we have not developed any 
specific amount of investment need for the operation and 
since the amount of additional equipment which might be 
needed depends upon the effectiveness of Capital’s ability 
to utilize its present equipment or to penetrate greater 
markets, there is no showing that Capital is not | able 
to raise the necessary capital. In view of its 
3517 past operations under its certificate we therefore 
conclude that Capital is fit, willing, and able to 
provide the improved service which we have found is re¬ 
quired in this proceeding. 

Based on the above discussion and all facts of record, 
we conclude that: j 

(1) The public convenience and necessity require the 
amendment of Capital’s certificate for route No. 14 so as 
to extend that route from Pittsburgh, Pa., to New York, 
N. Y.-Newark, N. J., subject to the restrictions (a) flights 
serving New York, N. Y.-Newark, N. J., on the one hand, 
and Pittsburgh, Pa., on the other, shall originate or termi¬ 
nate (i) at Cleveland, Ohio, or a point west thereof, or 
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(ii) at Knoxville, Tenn., or Asheville, N. C., or points 
beyond; (b) the holder shall not render scheduled nonstop 
service between New York, N. Y.-Newark, N. J., on the 
one hand, and Detroit, Mich., Toledo, Ohio, Milwaukee, 
Wis., or Minneapolis-St. Paul, Minn., on the other; (c) 
flights serving New York, N. Y.-Newark, N. J., on the 
one hand, and Detroit, Mich., on the other, shall originate 
or terminate at a point north or west of Detroit, Mich.; 
and (d) flights serving New York, N. Y.-Newark, N. J., 
on the one hand, and Chicago, HI., on the other, shall also 
serve a minimum of two intermediate points between New 
York, N. Y.-Newark, N. J., and Chicago, Ill. 20 
3518 (2) That the public convenience and necessity 

require the amendment of Capital’s certificate for 
route No. 14 so as to eliminate the restriction which pro¬ 
vides that nonstop service between Chicago, on the one 
hand, and Cleveland, Akron, Youngstown, and Pittsburgh 
on the other, may be rendered only on flights originating 
or terminating at Washington or Norfolk. 

(3) That the public convenience and necessity require 
the amendment of Capital’s certificate for route No. 55 
so as to provide that (a) flights serving New York, N.Y.- 
Newark, N. J., on the one hand, and Pittsburgh, Pa., on 
the other, shall originate or terminate (i) at Cleveland, 
Ohio, or a point west thereof, or (ii) at Knoxville, Tenn., 
or Asheville, N. C., or points beyond; (b) flights serving 
New York, N. Y.-Newark, N. J., on the one hand, and 
Detroit, Mich., on the other, shall originate or terminate 
at a point north or west of Detroit, Mich.; and (c) 
flights serving New York, N. Y.-Newark, N. J., on the 


20 In view of the fact that the condition contained in Capital’s 
present certificate for route No. 14 permitting service to Minne¬ 
apolis-St. Paul and Milwaukee only on flights originating or ter¬ 
minating at Detroit or a point east or south thereof is not in issue 
in this proceeding, that condition will be continued in the amended 
certificate for route No. 14 to be issued to Capital. 
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one hand, and Chicago, Ill., on the other, shall serve a 
minimum of two intermediate points between snch points. 21 

(4) That Capital is fit, willing, and able to provide the 
service hereinabove found necessary and to conform to 
the provisions of the Civil Aeronautics Act and the rules, 
regulations, and requirements issued by the Civil Aero¬ 
nautics Board thereunder; 

3519 (5) That the applications of American, Capital, 

and Northwest should be denied except as herein¬ 
above granted; and i 

(6) That the temporary exemption granted Capital by 
Order Serial No. E-1905, dated August 27, 1948, shbuld 
terminate upon the effective date of Capital’s amended 
certificate for route No. 14 issued pursuant to this opinion. 
An appropriate order will be entered. 

Ryan, Vice Chairman, and Adams, Member, concurred 
in the above opinion. O’Connell, Chairman, and Jjee,' 
Member, filed the attached concurring and dissenting 
statement, and Jones, Member, filed the attached dissent¬ 
ing opinion. 
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21 As a result of the exptension of Capital's route No. 14 to New 
York simultaneously with the imposition of the above restrictions 
in the certificate for route No. 55, the latter restrictions will not 
diminish the carrier's authority but will merely insure that opera¬ 
tions over a combination of routes Nos. 14 and 55 will conform 
to the conditions that have been found to be required by the public 
convenience and necessity. The only difference between Capital’s 
authorization under the two certificates insofar as flights' between 
New York, -Pittsburgh and points west thereof on route No. 14 are 
concerned is that in operating over a combination of the two routes 
Capital will be able to serve Harrisburg, Pa. 
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more days per week were counted as daily schedules. 
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3522 CHAIRMAN O’CONNELL AND MEMBER LEE, 
CONCURRING AND DISSENTING: 

Although concurring generally in the decision in this 
proceeding, we believe that the Board has erred in not 
permitting Capital, either by a modification of its certifi¬ 
cate or by an exemption for a limited period of time, to 
continue its one-stop coach service between New York 
and Chicago. Capital pioneered in this field and is one 
of only two certificated carriers, the other being TWA, 
which operate turn-around coach services between these 
two important points. Other coach services between New 
York and Chicago which are offered by American and 
TWA operate beyond Chicago to Los Angeles. Although 
these through flights are designed primarily to serve long- 
haul traffic, nevertheless they offer nonstop New York- 
Chicago service at convenient times, thus putting a Capital 
two-stop, night flight at an unreasonable disadvantage. 

The large amount of traffic which Capital has handled on 
its coach services, the high load factors and the improved 
utilization of its equipment which it has achieved, warrants 
a continuation of this service on a reasonably competitive 
basis. We see no reason for requiring Capital to 

3523 make two or more stops on its coach flights since 
the reason for applying this restriction to regular 

service—the prevention of diversion from the numerous 
schedules of other carriers—is not present with respect to 
coach service. 

/s/ Joseph J. O’Connell, Jr. 
/s/ Josh Lee 

3524 JONES, MEMBER, DISSENTING: 

I cannot agree with the majority decision in this 
proceeding. Particularly, I am of the opinion that the 
authorization granted Capital Airlines to conduct unlim¬ 
ited duplicating point-to-point service betewen New York 
and Cleveland is contrary to every precept and standard 
of the judicial function entrusted to this Board. 
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This proceeding proposes to resolve a question of the 
public convenience and necessity for improved service 
within an area. To use the words of the majority opinion 
it * 1 relates to the needs for improvement in the existing 
services of Capital, Northwest, and American in the gen¬ 
eral area bounded by Twin Cities and Chicago on jthe 
one hand and New York/Newark on the other.’’ The 
record, the briefs of the applicants and intervenors, and 
the arguments presented to the Board demonstrate that 
the question principally argued and the most important 
question which the Board acted upon was whether the pub¬ 
lic interest requires additional non-stop service between 
New York on the one hand and the cities of Chicago, De¬ 
troit and Cleveland on the other. 

On two previous occasions Capital has advanced the 
same proposal and in both instances it has been denied. 1 

In addition, the Board on February 21, 1949—just 
3525 one year ago—initiated an investigation directed to¬ 
ward the possibility of reducing the services pres¬ 
ently authorized in the same area. 2 True, Capital has 
been conducting service between Cleveland and New York 
since 1948 via connecting routes at Pittsburgh, but the 
decisions in both the Chicago-Milwaukee-New York Case 
and the Middle Atlantic Case 3 leave no doubt that the 
Board in those cases w*as not concerned with the creation 
of a Cleveland-New York route. 


1 Chicago-Milwaukee-New York Case, 6 C. A. B. 217 (1944). The 
majority did in this case grant Capital an extension of its southern 
route No. 55 to New York via Pittsburgh, but found no need for 
additional service between New York and Chicago, Detroit and 
Cleveland. 

Middle Atlantic Case, 9 C. A. B. 131 (1948). The Board in this 
case pointed out that there was no evidence of any inadequacy of 
service between points on Route No. 14 between Pittsburgh and 
Chicago, on the one hand, and New York on the other. 

2 Order Serial No. E-2482, adopted February 21, 1949. 

3 Supra. 
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The majority now concludes that although there is no 
need for additional direct service between Chicago, De¬ 
troit and New York, there is such a need between Cleve¬ 
land and New York. Therefore Capital is granted a new 
route (through the amendment of its existing certificate) 
authorizing it to establish additional unlimited direct serv¬ 
ice between those cities. 

The fundamental issue in this case is clearly defined 
only when the true facts of the case are known and under¬ 
stood, and the law applicable simply stated. If it then 
should appear that the majority decision indicates: (1) 
an inability to know and understand the facts, or a dis¬ 
regard of the facts; (2) an application of individual pref¬ 
erences and convictions in disregard of established stand¬ 
ards of adjudication; or (3) a decision based on sentimen¬ 
tality or expediency—then the transcendent issue is not 
the issue of record, but whether or not this agency has 
inadequately discharged its judicial function, through fail¬ 
ure or inability to comprehend its duty. If it be found 
that this agency has so failed, then a grave question arises 
as to the propriety of such an agency exercising the ju¬ 
dicial function at all when personal and property rights 
are involved. 

3526 The judicial process is precious to our society. 

It is its keystone. The convenience of any segment 
of the traveling public, or municipality, or the welfare 
of any airline comes at a high price if it is obtained by 
a miscarriage of justice. As with all democratic institu¬ 
tions, the greatest danger comes not from direct attack, 
but the process of erosion—for example, the abrogation 
by w^ell-meaning judicial agencies of their judicial respon¬ 
sibilities many times repeated in an impatience to get 
things done which they think ought to be done. It is my 
opinion that the decision of the majority in this case, as 
in others, is one of this nature and the record reveals it 
as such. 


137 A 


The Standards Which Should Govern the Board’s Decision 

i 

The decision of the majority does considerably more than 
to effect a simple “improvement of existing service”. 
Basically, it amounts to the creation of an important new 
route for Capital between Cleveland and New York on an 
unrestricted point-to-point basis, which will duplicate the 
service now being operated by United. 

Thus the standards applicable to this decision are those 
applicable to any route proceeding. Under the Adminis¬ 
trative Procedure Act such a decision is a judicial func¬ 
tion, 4 and must be based upon the same standards and 
principles of evidence, due process, and fair hearing as 
prevail in courts of law or equity. 5 
3527 Early in its history the Board set forth certain 
tests by means of which the public convenience and 
necessity for a proposed new service was to be measured 
in terms of the statutory requirements contained in the 
Civil Aeronautics Act. These tests have been restated 
or cited in almost all subsequent opinions, and are firmly 
established in the case law of the Board. 6 Briefly stated, 
these controlling factors are (1) whether the proposed 
service will serve a useful public purpose responsive to 
a public need which cannot and will not be served ade¬ 
quately by existing authorizations, (2) whether it can be 
served by the applicant without unduly impairing the oper¬ 
ations of other carriers contrary to the public interest, and 
(3) whether the apparent public benefit will outweight the 
cost to the Government. 

All three of these primary questions must be answered 

| 

<60 Stat. 237, 5 U. S. C. §1002 (d), (e). 

5 Administrative Procedure Act, Legislative History, Sen. Doc. 
No. 248, 79th Cong., 2nd Sess. (1946) passim. 

6 See Trans-Southern Air., et al., 2 C. A. B. 250, 253 (1940) and 
cases cited. 


i 

i 
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in the affirmative. But in this matter we need only deal 
with the first to prove the error of the majority, because 
a clear preponderance of reliable, probative evidence con¬ 
clusively proves that adequate service does now exist under 
present authorizations. 

The Majority Opinion Indicates Refusal or Inability to 
Know and Understand the Facts 

There is no finding of fact in the majority opinion that 
the services now offered between New York and Cleve¬ 
land are inadequate. It is stated that the record is not 
sufficient to enable the making of an affirmative finding as 
to this issue. But in view of an actual abundance 
3528 of substantial and uncontroverted proof of a pres¬ 
ent profusion of available schedules as compared to 
other airline markets, a refusal to make a finding on this 
point appears to be an avoidance of the issue. 7 What is 
the proof? 

Presently three trunk-line carriers, United, American 
and Capital, are operating between Cleveland and New 
York. Of these, United has the only direct route. Ameri¬ 
can is required to stop at Buffalo, and Capital provides 
New York service over its route Nos. 14 and 55, stopping 
at the junction point, Pittsburgh. The latest published 
traffic figures show that for September, 1948, a total of 


7 As a substitute for an “inadequacy of service” finding, the 
majority seeks to support the “public need” for the duplicating 
service by a general reference to the benefits of competition, in 
effect stating that although terminal-to-terminal competition be¬ 
tween three carriers already exists, the public interest requires 
directly duplicating non-stop service. The approach to the au¬ 
thorization of competing services thus adopted by the majority 
means, as is demonstrated infra, a return to the now discredited 
“presumption theory” expressed by the Board several years ago 
and since discarded. Under this theory, every route segment in 
the air transport system which has enough traffic to support it, 
requires directly duplicating service, merely for the sake of com¬ 
petition. 


i 


i 

i 
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6,816 local passengers moved between the two points, of 
which United carried 5,429, or 79.6 percent, Capital 1,172, 
or 17.2 percent, and American 163, or 2.4 percent. Both 
the total number of passengers and the relative partici¬ 
pation of each of the carriers are almost identical tq the 
reported figures for the same month in 1947. 

To serve this market there were available in December, 
1949, a total of 23 daily schedules, 14 of which were oper¬ 
ated with four-engine equipment, 6 were non-stop, and 8 
originated or terminated in Cleveland. These flights pro¬ 
vided a total of 888 seats daily. United alone was 
3529 offering 288 seats on non-stop schedules, 291 on turn¬ 
arounds, and 144 on non-stop turn-around service. 8 

The average daily local traffic between Cleveland and 
New York amounts to less than 200 passengers per day. 
Thus there are about 50 percent more seats currently 
available on daily shuttle flights alone than the total aver¬ 
age traffic requires. 9 I 


8 In September, 1948, a total of 27 daily schedules were available; 
10 with four-engine equipment, 9 non-stop, and 6 originating or 
terminating in Cleveland. These flights offered a total of 827 daily 
seats, with 281 seats available on non-stops and 126 on turn-arounds. 

A year later, in September, 1949, 34 daily schedules were oper¬ 
ated, 15 with four-engine equipment, 9 non-stop, and 11 originating 
or terminating in Cleveland. Seats offered amounted to 1,184 daily, 
351 on non-stops and 311 on turn-around services. 

i 

9 The 291 seats available on daily turn-around services between 
Cleveland and New York is a greater number than are offered for 
Detroit-New York traffic, which averages about 300 passengers per 
day, and the Board has already found that there is apparently too 
much service between the latter points, and has refused to put 
Capital into that market in this proceeding. Further, the present 
opinion cites the availability of a comparatively large number of 
turn-around non-stop seats between Chicago and New York to 
demonstrate that no additional service is justified between those 
points. Based on this fact, the majority concludes that “the volume 
and pattern of service between New York and Chicago are not bnly 
adequate but are probably among the best offered in the United 
States". Yet the 144 seats currently offered on turn-around non¬ 
stop flights between Cleveland and New York would accommodate 
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The majority has not seen fit to make the same analysis 
of Cleveland-New York traffic as was made with respect 
to traffic between New York-Chicago and New York- 
3530 Detroit. As to the two latter pairs of cities, a com¬ 
parison of total traffic and available service was 
made in order to demonstrate the lack of need for addi¬ 
tional duplicating flights, but in discussing Cleveland-New 
York traffic the opinion is silent on the subject. However, 
Cleveland-New York service is directly comparable to that 
between Detroit and New York and Chicago and New York, 


wdiere additional service has been found not to be justified. 
An analysis of all three segments reveals the following 

significant comparisons: 

New York- 

New York- 

New York- 


Cleveland 

Detroit 

Chicago 

Average daily passengers (1948) 

185 

278 

612 

Seats per passenger (Dec. 1949): 




Total seats 

4.7 

5.2 

4.5 

Non-stop seats 

1.6 

3.0 

2.9 

Turn-around seats 

1.6 

1.0 

1.4 

Non-stop turn-around seats 

.8 

.9 

.6 


It is thus readily apparent that on a comparative basis 
the total number of seats offered is greater between Cleve¬ 
land and New York than New York-Chicago, the number 
of turn-around seats is greater than either New York-Chi¬ 
cago or New York-Detroit, and the number of non-stop 
turn-around seats is greater than New York-Chicago, and 
almost equal to New York-Detroit. 

Obviously it is absurd to maintain on the record that 
the “need” is for an improvement in the service available 
to the local Cleveland-New York traffic. 

3531 In wffiat appears to be an attempt to “shore up” 
the legality of its decision and to make it less vul¬ 
nerable to reversal by the courts, the majority has ad¬ 
vanced two reasons for the additional service—both of 


an even greater proportion of the traffic in that market, where the 
majority has found “a need for additional non-stop New York- 
Cleveland operation”! 


I 
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which must be rejected on the facts and logic. These are: 
(1) a need for improved service to New York from fpur 
cities in central Michigan — Flint, Muskegon, Grand 
Rapids and Lansing, and (2) the benefits flowing from 
the elimination of the compulsory stop at Pittsburgh on 
Capital’s present Cleveland-New York flights. What are 
the facts supporting these conclusions'? 

The majority has concluded that there is a need If or 
improved service for the traffic moving between the four 
Michigan cities and New York, which amounts to about 20 
passengers per day. They say that this can be done; by 
authorizing one-plane one-stop service via either Detroit, 
Cleveland or Pittsburgh. Then having pointed out that 
New York-Detroit traffic will not support additional non- 
stops, it is concluded that the improved service should be 
provided via Cleveland. I do not see how the majority 
can justify revenue diversion of almost half a million dol¬ 
lars annually from L T nited to convenience these few trav¬ 
elers. 

But even if so, the inadequacy of this reasoning to sup¬ 
port the grant of unrestricted Cleveland-New York opera¬ 
tions is self-evident. It has already been pointed out that 
there is at least as much, if not more, service offered over 
the latter route than is operated between Detroit and New 
York, and if that market cannot support additional serv¬ 
ice, then neither can Cleveland-New York. And in any 
case, the operation of one or two schedules per day to 
serve the through traffic to and from the Michigan cities 
certainly does not require an unrestricted non-stop merfy- 
go-round authorization between Cleveland and New 
York. 

3532 The fact is that the service to the Michigan points 
could have been provided perfectly feasibly yia 
Pittsburgh. A service from New York to these cities 
through Pittsburgh would be but 26 miles longer than 
via Cleveland, or about 4 percent, and would involve less 
than 10 minutes additional flight time. The advantages 

I 

i 

! 

I 
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of a Cleveland routing for such passengers are entirely 
inconsequential. 

Thus, analyzed, the ephemeral nature of the need of 
Flint, Muskegon, Grand Rapids and Lansing for improved 
service to New York as a “reason” for granting unre¬ 
stricted non-stop turn-around authorization to Capital be¬ 
tween Cleveland and New York is made apparent. But 
its insubstantiality becomes even more obvious when Capi¬ 
tal’s approach to the provision of this “needed” service 
is examined. 

While conspicuously absent from the majority opinion, 
it is a fact that for the past two years Capital has been 
authorized by the Board to provide one-plane, one-stop 
service via Pittsburgh between New York and these Michi¬ 
gan points 10 , wdiich would be not only considerably better 
than the two-plane connecting service now being offered, 
but better than the services Capital proposes to provide 
after its Cleveland-New York restriction has been removed! 
But Capital made no effort to furnish this service to the 
four Michigan cities, and the Board never ordered it to 
so do. Neither the Board’s nor Capital’s present concern 
for these cities is very convincing in the light of the past 
record. Capital’s proposed schedules submitted in this 
proceeding 11 show but one round-trip per day to New York, 
and even this schedule would omit Flint on the westbound 
trip and Muskegon in the opposite direction. 

3533 The second reason offered by the majority to 
support the award is the claimed benefit which would 
result from the elimination of the compulsory stop at 
Pittsburgh on Capital’s present Cleveland-New York flights. 
It is asserted that Capital’s passengers would save 26 
miles on a 444-mile journey (6.2 percent), amounting to 
a time saving of 45 minutes to one hour, and that the 


10 Middle Atlantic Area Case, 9 C. A. B. 131; Order Serial No. 
E-1905, issued August 27, 1948. 

11 Ex. CAP—3, pp. 4-7. 
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carrier would save the flight costs presently necessitated 
by the Pittsburgh stop. 

Even if supported by evidence there are several weak¬ 
nesses in this reasoning. In the first place, it shoul4 be 
remembered that the Board has never before found that 
the public convenience and necessity required direct service 
by Capital between Cleveland and New York. Indeed, as 
pointed out above, it has found directly to the contrary 
twice, in the Chicago-Milwaukee-New York Case, supra, 
in 1944, and the Middle Atlantic Case, supra, in 1948. 12 
Thus any such traffic as it is presently carrying has been 
available to Capital merely as an incidental result of; its 
New York entry via its southern route No. 55, which, as 
has been shown, was authorized by the Board for; an 
entirely different purpose. 

3534 Presently, Capital operates one daily one-stop 
round-trip between Cleveland and New York and its 
total participation in the market has averaged about 35 
passengers per day. Not all of this traffic, of course, would 
travel on a Capital non-stop since a certain number would 
undoubtedly find other flights more convenient as to time, 
or for business or other reasons prefer a different routing. 
So the possible passenger benefits would be limited; to 
something under 35 passengers per day, or considerably 
less than one-third of a DC-4 planeload in each direction. 

i 


12 Surprisingly, the majority seeks to distinguish the present 
situation from these earlier decisions on the basis that Capital Is 
now carrying more of the Cleveland-New York traffic than pre¬ 
viously. The record does not support such a conclusion. In th£ 
Chicago-Milwaukee-New York case Capital had of course carried no 
traffic between the points, because it had no New York entry prior 
to that time. But in the Middle Atlantic decision, the Board relied 
upon September, 1946, figures, which showed that Capital had 
carried 1,454 local passengers between New York and Cleveland 
during that month. 9 C. A. B. 131, 153. Capital’s September 1948 
traffic cited by the majority in the present proceeding was only 
1,172 passengers, and represented but 17.2 percent of the total 
business, as against over 18 percent in September, 1946. Thus the 
situation is actually the reverse of that claimed by the majority.; 
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Further, the benefits to this comparative handful of 
incidental passengers are in themselves relatively insub¬ 
stantial. The facts are that there will be no saving in 
fares, the mileage differential is but six percent, and the 
saving in time is much less than is claimed by the majority. 
A glance at current schedules shows that United presently 
operates DC-4 equipment between Cleveland and New York 
non-stop on a schedule of two hours and 15 minutes east- 
bound and two hours and 50 minutes westbound. Capital’s 
present one-stop DC-4 service via Pittsburgh requires two 
hours and 50 minutes eastbound and three hours and seven 
minutes westbound. Capital cannot be expected to oper¬ 
ate its DC-4’s any faster than United, so the actual time 
saving will be no more than the present difference between 
the two schedules, 17 minutes from New York to Cleveland 
and 35 minutes in the opposite direction. This contrasts 
with the “45 minutes to an hour” saving—in each direction 
—mentioned by the majority. 

As to the remaining benefit—the saving in Capital’s 
costs resulting from the elimination of the Pittsburgh stop 
—Capital’s own estimate, which undoubtedly is not over¬ 
conservative, is that it would save about $45 per trip. On 
its present single schedule, this would amount to 
3535 some $30,000 per year. By comparison, the actual 
diversion from United which will result from the 
authorization is estimated to be over $480,000 annually. 13 

In more recent decisions, involving other carriers, the 
Board has not been so impressed with “elimination of 
inconvenience” considerations. For example, in the Middle 
Atlantic Case, supra, Eastern sought the elimination of 
restrictions upon its New York-Boston service, and ad¬ 
vanced arguments similar to those accepted by the ma¬ 
jority in support of Capital’s application in the present 


13 Based upon an even division of traffic between Capital and 
United, which I believe is a much more realistic estimate than the 
60-40 split used by the majority. 
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case. But Eastern’s proposal was denied, even though 
the volume of traffic to be considered was much greater 
than in the instant matter, the Board saying that the 
removal of Eastern’s restriction “would undoubtedly in-, 
crease the volume of service between these points j and 
place an additional competitive burden upon American 
and Northeast” which would be unjustified. 

Similarly, in the very recent Additional California-Ne- 
vada Service, Docket No. 2019 et al., decided June 15, 
1949, the Board refused to remove TWA’s restriction 
between Los Angeles and San Francisco, again involving 
more traffic than the Cleveland-New York segment, j De¬ 
spite the argument that removal of the restriction would 
benefit traffic presently being carried by TWA, the Board 
found that its removal “would increase TWA’s revenues 
by taking needed revenues from Western and United and 
assigning them to TWA and would not serve any useful 
purpose”. 

With these decisions in mind, to predicate an award 
involving the transfer of almost a half-million dollars in 
revenues from one carrier to another upon “improvements 
in service” for a small number of passengers who volun¬ 
tarily chose to fly Capital rather than to take advantage 
of a fully adequate and faster service already available, 
seems to me completely indefensible. 

j 

3536 The Majority Opinion Evidences an Applica- j 
tion of Individual Preferences and Convictions j 
in Disregard of Established Standards of \ 
Adjudication 

i 

No other inference can be drawn but that the majority 
has substituted individual preference and conviction in 
disregard of the law and the evidence. 

Although the majority opinion is significantly reticent 
on the subject, it would appear that the decision must be 

based on either: (a) a preference and conviction that weak 

! 
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carriers must be strengthened by taking away from the 
stronger; or (b) that point-to-point competition must be 
established whenever the volume of traffic between two 
points makes it possible. 

Has the Majority a Preference and Conviction That Weak 
Carriers Must Be Strengthened by Taking Away 
From the Stronger? 

In many of its past decisions the Board, when faced 
with a choice between a “large” and a “small” carrier 
for a given route, has preferred the smaller on the theory 
that it is the Board’s duty to obtain a balanced air trans¬ 
portation system by equalizing the economic strength of 
the carriers. 14 The Board has never proclaimed a “Robin 
Hood” doctrine in so many words, but has always based 
it on “broad principles of national interest”. In the Latin 
American Case for instance, the Board stated: 

“While the Civil Aeronautics Act seeks the development 
of a sound national system, and not the advantage of an 
individual carrier as such, cases arise where the 
3537 strengthening of an individual carrier is required 
for the sound development of the national system 
of which it is a part”. 15 

But a careful study of the cases cited leads inevitably 
to the conclusion that in many instances a small carrier’s 
weak financial condition was, per se, the controlling reason 
for its choice, and the “ strengthening of the national air 


14 Braniff Airways, Mcmphis-Oklahoma City-El Paso Service, 6 
C. A. B. 305, 307-308 (1945); Mid-Continent Airlines, Kansas City- 
Tulsa-New Orleans Service, 6 C. A. B. 253, 262 (1945); Transcon¬ 
tinental & Western Air, Detroit-Memphis Service, 6 C. A. B. 117, 
128 (1944); Northeast Airlines, Boston Service, 4 C. A. B. 686, 
695-696 (1944); Colonial Airlines, Atlantic Seaboard Operation, 
4 C. A. B. 552, 560 (1944); on reconsid., 4 C. A. B. 633, 637 (1944). 
See also concurring opinion of Member Ryan, Eastern Air Lines, 
Memphis-Greenville Operation, 4 C. A. B. 429, 437 (1943). 

15 Additional Service to Latin America, 6 C. A. B. 857, 911 (1946). 
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transportation system as a whole ” was rationalization. It 
was always my understanding that under American justice 
all applicants before a court or quasi-judicial agency in a 
judicial matter are supposed to be treated equally,j and 
a decision rendered upon the law and evidence of record, 
be they small or large, rich or poor. 

A fairly recent application of the “ strengthening a 
weaker carrier” doctrine is found in American Air et al., 
Koute Consolidations, 7 C. A. B. 337 (1946). There the 
Board sought to help a smaller carrier—in that instance, 
also, Capital Airlines—by granting it a duplicating un¬ 
restricted non-stop authorization between Washington and 
Chicago, even though there was no evidence of previous in¬ 
adequacy of service in either quantity or quality, and Capi¬ 
tal would provide no new service whatever. In that case, as 
in the present one, the benefit to terminal-to-terminal traffic 
already being carried by Capital was cited as a justifica¬ 
tion for permitting it to enter the market on an un¬ 
restricted basis. 

But the value of that case as a sound precedent: is 
questionable. Only two years after the decision was made 
the Board found it necessary to institute an investigation 
of the Chicago-Washington route (Order Serial No. E-2480, 
issued February 21, 1949) because “the non-stop and one- 
stop Chicago-Washington service currently being provided 
. . . is so far in excess of the available traffic as to re¬ 
sult in unduly low load factors”, and the resulting 
3538 situation “may be so uneconomic as to require (a) 
changes in the character of service authorized to 
accommodate such traffic, through imposition or changes 
of restrictions, or otherwise, and/or (b) reduction in the 
number of carriers authorized to carry such traffic”. 

i 

i 

i 

Competition for Competition’s Sake 

The other conviction or preference which I believe may 
have dictated the majority’s opinion in this matter is that 
even when an existing service is adequate, direct compe- 

i 

I 
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tition should be established between each pair of cities 
where there is substantial traffic. 

The Board’s treatment of this problem has been con¬ 
siderably less than firm throughout the years. It has 
ranged from a conservative approach in the early cases, 
when concern for the wastes of purely duplicating service 
was a major factor, 16 through the most liberal application 
of the “presumption theory” expressed in North-South 
California Service, 17 and part way back again. 18 
3539 But even during the period of the freest application 
of the “presumption doctrine, which was abandoned 


16 See, e. g., Northwest Airlines, Duluth-Twin Cities Operation, 
1 C. A. A. 573, 577-8 (1940). 

17 4 C. A. B. 373, 375 (1943). 

18 The Board’s more recent approach, tending toward a greater 
conservatism, is demonstrated in two recent opinions. In the Middle 
Atlantic Case, supra, both Colonial and Capital (then PCA) sought 
to duplicate American Airlines’ route between New York and 
Buffalo. Although the service was being provided by American 
alone, without competition either direct or indirect, and despite a 
finding of a “heavy traffic flow”, the Board said that “. . . there is 
no showing in the record, however, that the service presently 
afforded by American is inadequate nor that the competition whicn 
would be provided by Colonial or PCA would offer any substantial 
improvement in service or generate any additional traffic in any 
amount necessary to warrant another carrier”, (p. 137) At that 
time, however, the New York-Buffalo route showed a heavier traffic 
flow than the Cleveland-New York figures cited in the present 
opinion, and there were also fewer seats available to the traffic than 
are operated between Cleveland and New York. 

In the North Central Case, Twin Cities Service, 8 C. A. B. 477 
(1947) the Board denied an application by American to extend its 
system from Chicago to Twin Cities under even more favorable 
circumstances. Not only was Northwest without competition over 
the route, which showed a strength of 11,112 passengers in Sep¬ 
tember, 1946, but American could have in addition offered first 
one-carrier service to almost 1,000 passengers per month. The 
Board said that American’s service “would duplicate Northwest’s 
route between these points where service is adequate, and compe¬ 
tition for the benefit of local travelers is unnecessary.” (p. 478). 
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in 1946, 39 directly duplicating competition almost without 
exception was only authorized where there would also be 
provided a new service of some consequence. The Board’s 
own statement to the President’s Air Policy Commission 
in 1947 explained its position on competition as follows: 

‘‘The Board has consistently recognized that competi¬ 
tion creates incentives to improved service and technologi¬ 
cal development. But it has never followed a doctriiie of 
direct duplication of existing services or what some of the 
carriers like to call ‘competition for competition’s sake’. 
Except in the unusual instances where it has been neces¬ 
sary to make extensions of existing lines to common traffic 
gateways for the establishment of through long-haul con¬ 
nections or the improvement of weak route structures of 
small carriers by their extension to strong traffic termi¬ 
nals, the Board has avoided direct point-to-point compe¬ 
tition even on strong routes. Rather, the Board’s general 
policy has been one of terminal-to-terminal competition. 
It has provided alternative routes bet-ween two major 
points by competing carriers where sufficient traffic is avail¬ 
able to support both carriers on an economical basis.” 
(Emphasis added) 

In view of its past decisions, and of developments since 
1947, when the statement quoted above was made, it seems 
inconceivable that it is now the Board’s policy to return 
to some sort of a “presumption” doctrine. Yet this pase 
implies exactly that. Here vre have, not “terminal-to- 
terminal competition” over “alternative routes”, but 
direct point-to-point “duplication of existing services”, or, 
in its pure form, “competition for competition’s sake’,. 

i 

! 

Conclusion j 

I must conclude that no other inference can be drawn 
from the opinion of the majority than that it has substi¬ 
tuted its own preferences and convictions in disregard 

| 
i 
! 

S 
| 

I 


19 See West Coast Case, 6 C. A. B. 961, 969-70 (1946). 
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of the law and the evidence and the accepted stand- 
3540 ards of adjudication. No matter how good the in¬ 
tentions of the majority may be, such actions will, 
if long continued, destroy the agency and bring irreparable 
harm to our national air transport system conceived under 
the Civil Aeronautics Act 

In a separate opinon in the Air Freight Case, 20 1 quoted 
an excerpt from the writings of former Chief Justice 
Charles Evans Hughes. It will bear repeating here. He 
said: 

“Administrative agencies, which we earnestly desire to 
succeed in discharging their important tasks according 
to the basic requirements of their authority, will achieve 
that end to the extent that they perform their work with 
the recognized responsibility which attaches to judges and 
with the impartiality and independence which is associated 
with the judicial office. Deliberation, fairness, conscien¬ 
tious appraisal of evidence, determinations according to 
the facts, and the impartial application of the law, whether 
the controversies are decided in the courts or in adminis¬ 
trative tribunals, these are the safeguards of society. 2 * 

Based upon the foregoing, it is my opinion that the de¬ 
cision of the majority is erroneous, and that the certificate 
of public convenience and necessity of Capital should not 
be amended as proposed. 

/s/ HAROLD A. JONES 


20 Docket Nos. 810 et al., and 730 et al., decided July 29, 1949. 
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3541 Orders I 

Serial Number E-4265 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 25th day of May, 1950. 

In the matter of the applications of 
CAPITAL AIRLINES, INC. 

(formerly Pennsylvania-Central Airlines Corporation) 
for certificates of public convenience and necessity or 
amendment of the certificate for route No. 14 
MILWAUKEE-CHICAGO-NEW YORK 
RESTRICTION CASE 

Docket No. 1789 et al. 

i 

i 

i 

Order 

A full public hearing having been held in the above- 
entitled proceeding, and the Board, upon consideration of 
the record, having issued its opinion containing its find¬ 
ings, conclusions, and decision, which is attached hereto 
and made a part hereof; 

IT IS ORDERED: j 

1. That amended certificates of public convenience and 
necessity in the forms attached hereto be issued to Capital 
Airlines, Inc., for routes Nos. 14 and 55; 

2. That said amended certificates shall be signed on 
behalf of the Board by its Chairman, shall have affixed 
thereto the seal of the Board attested by the Secretary 
and, subject to extension of their respective effective dates, 
in accordance with the provisions of said amended certifi¬ 
cates, shall be effective on July 24, 1950. 

3. That the applications of American Airlines, Inc., 
Docket No. 3583, Capital Airlines, Inc., Docket Nos. 1789 
and 1790, and Northwest Airlines, Inc., Docket No. 2272, 

i 

! 
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except to the extent herein granted, be and hereby are 
denied; 

3542 4. That the temporary exemption granted Capi¬ 
tal Airlines, Inc., pursuant to Order Serial No. 

E-1905, dated August 27, 1948, shall terminate upon the 
effective date of the amended certificate of public con¬ 
venience and necessity for route No. 14 issued herein; 
and 

5. That the proceeding instituted by the Board herein, 
Docket No. 3469, be and hereby is terminated. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

3543 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Certificate of Public Convenience and Necessity 

(as amended) 

Capital Airlines, Inc. 

is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aero¬ 
nautics Act of 1938, as amended, and the orders, rules, 
and regulations issued thereunder, to engage in air trans¬ 
portation with respect to persons, property, and mail, as 
follows: 

1. Between the terminal point Norfolk, Va., the inter¬ 
mediate points Newport News, Va., Washington, D. C., 
Baltimore, Md., Pittsburgh, Pa., Youngstown, Ohio, Akron, 
Ohio, Cleveland, Ohio, Toledo, Ohio, Detroit, Mich., and 
(a) beyond Detroit, Mich., the terminal point Chicago, Ill., 
and (b) beyond Detroit, Mich., the intermediate points 
Flint, Mich., Saginaw-Bay City, Mich., Lansing, Mich., 
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Grand Rapids, Mich., Muskegon, Mich., and (i) beyond 
Muskegon, Mich., the terminal point Chicago, Ill., and (ii) 
beyond Muskegon, Mich., the intermediate point Milwau¬ 
kee, Wis., and the terminal point Minneapolis-St. Paul, 
Minn.; 

2. Between the terminal point New York, N. Y.-Newark, 
N. J., the intermediate points Pittsburgh, Pa., Youngs¬ 
town, Ohio, Akron, Ohio, Cleveland, Ohio, Toledo, Ohio, 
Detroit, Mich., and (a) beyond Detroit, Mich., the terminal 
point Chicago, Ill., and (b) beyond Detroit, Mich., the in¬ 
termediate points Flint, Mich., Saginaw-Bav City, Mich., 
Lansing, Mich., Grand Rapids, Mich., Muskegon, Mich., 
and (i) beyond Muskegon, Mich., the terminal point Chi¬ 
cago, Ill., and (ii) beyond Muskegon, Mich., the intermedi¬ 
ate point Milwaukee, Wis., and the terminal point Mihne- 
apolis-St. Paul, Minn., 
to be known as Route No. 14. 

The service herein authorized is subject to the follow¬ 
ing terms, conditions, and limitations: 

3544 (1) The holder shall render service to and Jtrom 

each of the points named herein, except as tempo¬ 
rary suspensions of service may be authorized by: the 
Board; and may begin or terminate, or begin and termi¬ 
nate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly ;any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the date 
of issuance of this certificate, as amended; and may con¬ 
tinue to maintain regularly scheduled non-stop service be¬ 
tween any two points not consecutively named herein if 
nonstop service was regularly scheduled by the holder be¬ 
tween such points on the date of issuance of this cer¬ 
tificate, as amended. Upon compliance with such pro¬ 
cedure relating thereto as may be prescribed by the Board, 
the holder may, in addition to the service hereinabove ex¬ 
pressly prescribed, regularly serve a point named herein 


i 
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through any airport convenient thereto, and render sched¬ 
uled nonstop service between any two points not consecu¬ 
tively named herein between which service is authorized 
hereby. 

(3) Flights serving New York, N. Y.-Newark, N. J., 
on the one hand, and Pittsburgh, Pa., on the other, shall 
originate or terminate (a) at Cleveland, Ohio, or a point 
west thereof, or (b) at Knoxville, Tenn., or Asheville, 
N. C., or points beyond. 

(4) The holder shall not render scheduled nonstop serv¬ 
ice between New York, N. Y.-Newark, N. J., on the one 
hand, and Detroit, Mich., Toledo, Ohio, Milwaukee, Wis., 
or Minneapolis-St. Paul, Minn., on the other. 

(5) Flights serving New York, N. Y.-Newark, N. J., on 
the one hand, and Detroit, Mich., on the other, shall origi¬ 
nate or terminate at a point north or west of Detroit, 
Mich. 

(6) Flights serving New York, N. Y.-Newark, N. J., 
on the one hand, and Chicago, Bl., on the other, shall serve 
a minimum of two intermediate points between such 
points. 

(7) The holder shall serve Minneapolis-St. Paul, Minn., 
and Milwaukee, Wis., only on flights originating or termi¬ 
nating at Detroit, Mich., or a point east or south thereof. 

The exercise of the privileges granted by this certificate, 
as amended, shall be subject to such other reasonable 
terms, conditions, and limitations required by the public 
interest as may from time to time be prescribed by the 
Board. 

3545 This certificate, as amended, shall be effective on 
July 24, 1950: Provided, however, That prior to 
the date on which the certificate, as amended, would other¬ 
wise become effective the Board, either on its own initia¬ 
tive or upon the filing of a petition or petitions seeking 
reconsideration of the Board’s order of May 25, 1950 
(Order Serial No. E-4265), insofar as such order author¬ 
izes the issuance of this certificate, as amended, may by 
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order or orders extend such effective date from time to 
time. | 

IN WITNESS WHEREOF, the Civil Aeronautics 
Board has caused this certificate, as amended, to be exe¬ 
cuted by its Chairman and the seal of the Board to be 
affixed hereto, attested by the Secretary of the Board, on 
the 25th day of May, 1950. 

/s/ Joseph J. 0 ’Conell, Jr. 

Chairman 

(SEAL) ! 

ATTEST: 

/s/ M. C. Mulligan 
Secretary 

3546 UNITED STATES OF AMERICA I 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Certificate of Public Convenience and Necessity 

(as amended) 

i 

Capital Airlines, Inc. 

is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aero¬ 
nautics Act of 1938, as amended, and the orders, rules, 
and regulations issued thereunder, to engage in air trans¬ 
portation with respect to persons, property, and mail, as 
follows: 

Between the terminal point New York, N. Y.-Newark, 
N. J., the intermediate points Harrisburg, Pa., Pittsburgh, 
Pa., Wheeling, W. Va., Morgantown, W. Va., Clarksburg, 
W. Va., Charleston, W. Va., Bristol, Tenn.-Va., and (a) 
beyond Bristol, Tenn.-Va., the intermediate point Ashe¬ 
ville, N. C., and the terminal point Atlanta, Ga., and (b) 
beyond Bristol, Tenn.-Va., the intermediate points Knox¬ 
ville, Tenn., Chattanooga, Tenn., Birmingham, Ala., and 
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Mobile, Ala., and the terminal point New Orleans, La. 
to be known as Route No. 55. 

The service herein authorized is subject to the follow¬ 
ing terms, conditions, and limitations: 

(1) The holder shall render service to and from each 
of the points named herein, except as temporary suspen¬ 
sions of service may be authorized by the Board; and may 
begin or terminate, or begin and terminate, trips at points 
short of terminal points. 

(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the date 
of issuance of this certificate, as amended; and may con¬ 
tinue to maintain regularly scheduled non-stop service be- 
tweeen any two points not consecutively named herein if 
nonstop service w r as regularly scheduled by the holder be¬ 
tween such points on the date of issuance of this certifi¬ 
cate, as amended. Upon compliance with such procedure 
relating thereto as may be prescribed by the Board, the 
holder may, in addition to the service hereinabove ex¬ 
pressly prescribed, regularly serve a point named herein 
through any airport convenient thereto, and render sched¬ 
uled nonstop service between any two points not consecu¬ 
tively named herein between which service is authorized 

thereby. 

3547 (3) Flights serving New York, N. Y.-Newark, 

N. J., on the one hand, and Pittsburgh, Pa., on the 
other, shall originate or terminate (a) at Cleveland, Ohio, 
or a point vrest thereof, or (b) at Knoxville, Tenn., or 
Asheville, N. C., or points beyond. 

(4) Flights serving New* York, N. Y.-Newark, N. J., on 
the one hand, and Detroit, Mich., on the other, shall origi¬ 
nate or terminate at a point north or west of Detroit, 
Mich. 

(5) Flights serving New York, N. Y.-Newark, N. J., on 
the one hand, and Chicago, HI., on the other, shall serve 


157 A 


i 

i 


a minimum of two intermediate points between such 
points. 

The exercise of the privileges granted by this certificate, 
as amended, shall be subject to such other reasonable 
terms, conditions, and limitations required by the public 
interest as may from time to time be prescribed by the 
Board. 

This certificate, as amended, shall be effective on July 
24, 1950: Provided, however, That prior to the date on 
which the certificate, as amended, would otherwise become 
effective the Board, either on its own initiative or upon 
the filing of a petition or petitions seeking reconsideration 
of the Board’s order of May 25, 1950 (Order Serial No. 
E-4265), insofar as such order authorizes the issuance of 
this certificate, as amended, may by order or orders extend 
such effective date from time to time. 

IN WITNESS WHEREOF, the Civil Aeronautics 
Board has caused this certificate, as amended, to be exe¬ 
cuted by its Chairman and the seal of the Board to be 
affixed hereto, attested by the Secretary of the Board on 
the 25th day of May, 1950. 

/s/ Joseph J. O’Connell, Jr. 

Chairman 

(SEAL) 

ATTEST: | 

/s/ M. C. Mulligan 
Secretary 

* # * • i 

j 

3548 Received Docket Section 

Jul 3 9:42 A.M. ’50 
Civil Aeronautics Board 
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3549 BEFORE THE 
CIVIL AERONAUTICS BOARD 

In the matter of the 

MILWAUKEE-CHICAGO-NEW YORK 
RESTRICTION CASE 

Docket No. 1789 Et A1 

Petition of Northwest Airlines, Inc. for Rehearing, Re- 
Argument and Reconsideration and for a Stay of the 
Effective Date of the Amendment of the Certificate 
For Route No. 14 Granted in the Above Proceeding 

Comes now NORTHWEST AIRLINES, INC. (herein¬ 
after called “Northwest”) and respectfully prays that re¬ 
hearing, reargument and reconsideration be granted as to 
the Board’s decision and opinion in this proceeding de¬ 
cided May 25, 1950, and served June 2, 1950, and for a 
stay of the effective date of the amendment of the certifi¬ 
cate granted Capital Airlines, Inc., (hereinafter called 
“Capital”), pending final determination in this proceeding 
as reopened; and for such other and further relief as to 
the Board may seem just and proper. 

In support of said petition, Northwest respectfully sets 
forth as follows: 

By opinion dated May 25, 1950, concurred in by Mem¬ 
bers O’Connell, Ryan, Lee and Adams, the Board denied 
Northwest’s applications for removal of restrictions affect¬ 
ing its New York service on route No. 3 and amended 
Capital’s certificate for route No. 14, extending 

3550 route No. 14 from Pittsburgh to New York and sub¬ 
stantially eliminated many restrictions on Capital’s 

route No. 14 services. The extensive character of the new 
authorizations granted Capital will be hereinafter set 
forth. Member Jones submitted a vigorous and convincing 


159 A 


i 


! 


I 

I 

dissenting opinion with respect to the Capital authoriza¬ 
tions. 

Northwest contends that: 

1. The finding that the public convenience and necessity 
do not require the elimination or modification of the re¬ 
strictions as sought by Northwest is based on inadequate 
findings of fact and is contrary to the evidence of record 
and palpably erroneous. 

2. The extension of Capital’s route No. 14 from Pitts¬ 
burgh to New York, and the extensive revisions in the 
restrictions on Capital >s operations over route No. 14 and 
route No. 55 are not required by the public convenience 
and necessity; are not based on adequate findings of 
fact; are not supported by reliable substantive and proba¬ 
tive evidence but are contrary thereto and to every pre¬ 
cept and standard of the judicial function entrusted to the 
Board. 

3. There is no basis in the record on which to support 
findings of fact which would warrant the conclusions of 
the Board. 

4. The procedural history shows that matters included 
for consideration in this proceeding will vitally and preju¬ 
dicially affect matters excluded in this proceeding and the 
decision, if it is permitted to stand, will result in failure 
of justice and constitute an abuse of procedural due 
process. 

5. Decision of the Board is capricious, arbitrary and 
based on personal preferences and convictions in disregard 
of the law, the evidence, and accepted standards of adjudi¬ 
cation. 

i 

6. The decision of the Board is based on evidence of 
a record made in February 1949 since which many events 

have occurred and arisen, the consequences of which 
3551 are to make the evidence of record obsolete and to 
require re-examination, rehearing and reconsidera¬ 
tion. 


i 

i 
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History of the Proceeding 

The Board, in its decision in Northwest Airlines, Inc., 
et al. Chicago-Milwaukee-New York Service, 6 C. A. B. 
217, decided December 16, 1944, extended Northwest from 
Milwaukee to New York via Detroit, subject to the re¬ 
striction that flights east of Milwaukee must originate at 
Minneapolis/St. Paul or points west and terminate at New 
York or Newark. In the same decision, Pennsylvania Cen¬ 
tral Airlines Corp., precedessor of Capital, was extended 
from Pittsburgh to New York. Inasmuch as the New York 
service was authorized as an extension of route No. 55, 
Capital is required to stop at Pittsburgh on all flights 
between New York and points west hereof on routes Nos. 
14 and 32. Route No. 14 terminated then at Detroit and 
Capital’s route No. 32 extended from Detroit to Chicago 
and Milwaukee. In addition, service between New York 
and Pittsburgh was limited to flights originating or termi¬ 
nating at Chicago or at Knoxville or points beyond. Thus, 
Capital w’as required to make a stop at Pittsburgh on all 
flights between New York and Detroit and could not serve 
New York and Milwaukee on flights by the same aircraft. 
On April 10, 1946 (Docket No. 2272), Northwest requested 
removal of the above described restriction on its New 
York operations. On September 30, 1947, in a Supple¬ 
mental Opinion to the North Central Case, Docket No. 415 
et al., the Board extended Capital’s route No. 14 from 
Milwaukee to Minneapolis-St. Paul (the Twin Cities). 

In the Middle Atlantic Area Case, Docket No. 674 et al., 
decided February 19, 1948, Capital’s certificate for route 
No. 55 was modified so as to permit through-plane service 
between Milwaukee and/or the Twin Cities and New York- 
Newark via Pittsburgh. As later stated by the Board in 
a Supplemental Opinion dated August 26, 1948, Capital 
had presented no evidence to support such a modification 
and Northwest did not even participate in the proceed- 


I 
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ing. Under those circumstances the Board vacated 
3552 its original findings and restored the restriction 
previously in effect as to Capital’s routes Nos. 14 

and 55. j 

In the same Supplemental Opinion, Order Serial No. E- 
1904, the Board instituted a proceeding (Docket No. 3469) 
to determine whether Capital should be authorized to oper¬ 
ate on an unrestricted or one-stop basis between Chicago, 
Milwaukee and the Twin Cities on one hand, and New 
York-Newark on the other. The new proceeding was con¬ 
solidated with certain pending cases (Docket Nos. 1789 
and 1790) involving proposals of Capital to modify its 
Chicago route structure. By order dated December 9, 
1948, Serial No. E-2277, Northwest’s application foy re¬ 
moval of the restriction on its New York service east of 
Milwaukee, Docket No. 2272, and the American Airlines, 
r Inc. application Docket No. 3583 requesting non-stop au¬ 

thority between New York and Cleveland were included in 
the consolidated proceeding. 

It should also be noted that Capital’s Docket No. 2105 
for extension of route No. 14 to New York was filed 
October 24, 1945, after Northwest’s Cleveland-New York 
application, on which no hearing has yet been held: It 
should be further noted that pursuant to Order Serial 
No. E-1905, dated August 27, 1948, Capital has been per¬ 
mitted by exemption to conduct operations including one- 
plane service between the Twin Cities and Mlwaukee on 
the one hand and New York-Newark on the other, pending 
r decision in the instant proceeding (the Board’s decision 

in this case amends Capital’s certificate). 

Shortly after the hearing in the instant proceeding, the 
Board instituted on its own initiative, three proceedings 
pursuant to its Statement of Policy issued February 21, 
1949 covering its economic program for 1949, investigat¬ 
ing the competitive situations causing unduly low load; fac¬ 
tors and uneconomic conditions due to excessive seijvice 
between the Twin Cities and Washington, Detroit and 
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Washington (known as the Through Service Twin Cities- 
Detroit-Washington Service Suspension Case, Docket No. 
3661), and between Detroit and New York and between 
Chicago and Washington. The Board’s Statement of Pol¬ 
icy also referred to an exhaustive study of the existing 
route pattern which the Board expected to issue by July 
1,1949. This study is not yet available. 

3553 Hearing in the Detroit-New York and Chicago- 
Washington investigations has not yet been held 
but hearings in the Through Service Investigation, Twin 
Cities-Detroit-Washington Case, Docket No. 3661, were 
completed recently and briefs filed with the Examiner 
on June 10,1950. 

The Board denied Northwest’s application for relief 
from restrictions on its New York service thus preventing 
Northwest from originating or terminating at Milwaukee 
or Detroit flights serving New York, and preventing North¬ 
west from offering convenient schedules, and preventing 
a much needed flexibility of operation. The Board con¬ 
cluded that the public convenience and necessity did not 
require such action since there is now sufficient service 
between Detroit and New York. The Board cited its pend¬ 
ing New York-Detroit Investigation and potential diver¬ 
sion to be balanced against the possible benefits through 
the elimination of flight mileage on the part of North¬ 
west. 

The Board used an entirely different and inconsistent 
approach in extending Capital’s route No. 14 to New 
York which permits Capital to provide an unrestricted 
Cleveland-New York non-stop service, a one-stop Twin 
Cities-New York service and Milwaukee-New York service 
(requiring at least one stop on Detroit-New York and Mil¬ 
waukee-New York flights). The Board also removed Capi¬ 
tal’s Chicago restriction which gives it an unrestricted 
Chicago-Cleveland, Chicago-Akron, Chicago-Youngstown, 
Chicago-Pittsburgh non-stop service and an unrestricted 
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non-stop service from the four Michigan cities of Flint, 
Muskegon, Grand Rapids and Lansing to New York 
In the case of Capital, the Board found that the restric¬ 
tions that such flights proceed to other terminals reduces 
Capital’s flexibility of operations and increases Capital’s 
schedule problems, and that by elimination of Capital’s 
restrictions there will be benefits obtained from greater 
flexibility of operations through termination of schedules 
short of such terminals despite the fact that traffic volume 
will not support a substantial number of turn-arounds on 
these segments. Because it is apparent that the volume 
of traffic over the segment will not support many 
3554 tum-arounds, it can be expected that turn-around 
flights will be operated in those markets only to fit 
particular circumstances such as a need for a specific de¬ 
parture time at one of those intermediate points or im¬ 
proved utilization of equipment and that “thus the ability 
to operate these turn-arounds will have little competitive 
effect * * •” (Board’s decision Docket No. 1789 et al, P. 
32). j 

The Board in this proceeding has granted to Capital the 
right to originate Milwaukee-New York schedules at Mil¬ 
waukee, a right which neither Northwest nor United enjoy 
and for which no proof of public convenience and necessity 
was offered. Capital was also granted the right to operate 
an unlimited amount of Twin Cities-New York service for 
which the only proof in the record was the comparison 
between the penetration of the Twin Cities-New York first 
class pullman traffic and the Twin Cities-Washington first 
class pullman traffic which showed a substantially higher 
portion of this traffic was carried by air between the Twin 
Cities-Chicago and Washington than between the Twin 
Cities and New York. Such proof the Board itself re¬ 
jected in the following language: 

“While it is probable that a higher penetration of the 
travel market might be reached between Twin Cities and 
New York if competitive direct services were operated 

i 

i 
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by both Capital and Northwest, it is also likely that over¬ 
scheduling in an effort to obtain sufficient traffic would 
result, particularly in view of the relatively low traffic 
potentiality. We have already instituted a proceeding 
to determine whether service of the present carriers be¬ 
tween Twin Cities and Washington should be restricted, 
and that competitive service can hardly be said to justify 
creating a like situation between New York and Twin 
Cities ’ ’. 

(Board’s decision Docket No. 1789 et al, P. 24) 

The record in the Twin Cities-Washington Service Sus¬ 
pension Case, Docket No. 3661, we believe shows unmis¬ 
takably that the public convenience and necessity re¬ 
quires the elimination of Capital’s route from Milwaukee 
to the Twin Cities. The Boards own Station-to-Station 
Traffic Survey figures for March 1949 show that the com¬ 
bined passenger load factor of all Northwest and Capital 
flights over this segment, including coach flights, was only 
41.5%. As previously stated, hearing in this matter has 
just been completed and should the Board find that 
that record requires such elimination of Capital be- 
3555 between Milwaukee and the Twin Cities, the action 
of the Board in this case will effectively prevent 
the Board in Docket No. 3661 from taking the required 
action and completely frustrating or render nugatory 
and futile the 3661 proceeding. Certainly such result alone 
requires that this proceeding be reconsidered and set down 
for further hearing to permit the record to reflect the 
later evidence now of record in Docket No. 3661, or at 
least final action in this proceeding deferred until deter¬ 
mination is made in Docket No. 3661 in accordance with the 
principle of the case of Ashbacker Radio Corporation v. 
Federal Communications Commission, 326 U. S. 327, 66 
S. Ct. 148. 

Because of the procedural complications, unless the 
Board’s decision in this proceeding is reconsidered and 
further hearing granted permitting further evidence such 
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as is now before the Board in Docket No. 3661, or unless 
final decision in this matter is stayed pending determina¬ 
tion of its 3661 investigation, Northwest will be seriously 
and permanently prejudiced and injured and deprived of 
substantial rights without due process of law. 

i 

i 

i 

3556 General Considerations | 

Award Is Untimely i 

i 

As stated before, consideration of a New York-MilWau- 
kee-Twin Cities route for Capital came about as a result 
of an error on the part of the Board in the Middle At¬ 
lantic Area Case, Docket No. 674 et al. In that Pase, 
Capital did not actively seek a New York-Milwaukee-Twin 
Cities route nor did they present any evidence bearing 
on the need for such route. However, as a result of the 
Board’s decision in that case, the present proceeding came 
into being to determine whether or not the authority which 
the Board granted by error should be made permanent. 
Northwest filed an application to serve Cleveland between 
Detroit and New York on September 4, 1945, Docket No. 
2016. No hearing has been held thereon. This applica¬ 
tion was filed prior to that of Capital for extension; of 
route No. 14 into New York (October 24, 1945, Docket No. 
2105) and the inauguration of the current proceedings and 
the grant herein will so seriously prejudice the applica¬ 
tion of Northwest as to practically preclude the possibility 
of it being granted. j 

It is stated on Page 5 of the Board’s opinion in this 
case: i 

“The principal questions to be answered in this pro¬ 
ceeding are: (1) would the removal or modification of 
the restrictions provide services responsive to a public 
need; (2) what public benefits would be obtained by Re¬ 
moving, altering, or modifying the restrictions presently 
imposed; (3) where the above would create additional pr 
new competitive services, is the traffic potential sufficient 
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to sustain the additional service; and (4) if the traffic 
potential is sufficient to sustain the additional competition, 
is the amount of potential diversion outweighed "by the 
benefits to be expected and will the diversion from the 
competitors be so substantial as to impair the finan cial 
ability of the carriers and thereby imperil the proper 
rendering of their services to the public.’’ 

An analysis of the grant to Capital of a certificate which 
permits the operation of a New York-Cleveland-Milwaukee 
or New York-Cleveland-Twin Cities service cannot be justi¬ 
fied on any of the four tests enumerated above. The serv¬ 
ice authorized would not provide services responsive to a 
public need; no public benefits would be obtained by such 
a grant; the traffic potential is insufficient to sustain the 
additional service; and the potential diversion will far 
outweigh any benefits which might be expected. 
3557 Capital’s application in this proceeding did not 
involve new one-carrier service to a single passen¬ 
ger. No new one-carrier service was involved in the New 
York-Twin Cities service, the New York-Milwaukee serv¬ 
ice, or the Milwaukee-Twin Cities service, and the grant 
to Capital of the authority to operate these services is not 
required to meet the stated need of the four small Michi¬ 
gan cities for service into New York inasmuch as Milwau¬ 
kee and the Twin Cities are both west of the Michigan 
cities. 

There are far greater total traffic volumes and traffic 
per carrier between New York and Chicago where the 
Board has imposed a requirement of two intermediate 
stops than there are between New York and Milwaukee or 
New York and the Twin Cities where the Board has granted 
a one-stop operating privilege. Furthermore, the Board 
has granted Capital greater operating flexibility between 
Milwaukee and New York than either of the existing car¬ 
riers (Northwest and United). Capital has been given 
the authority to conduct Milwaukee-New York shuttle 
flights and both Northwest and United are restricted from 
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conducting such operations. Thus, both of the existing 
carriers will be at a competitive disadvantage to Capital. 

There was no showing of any inadequacy in the Twin 
Cities-New York service operated by Northwest, or the 
Milwaukee-New York services operated by both Northwest 
and United. The Board’s opinion does not mention the 
question of inadequacy of this service and the record 
clearly shows the services offered by Northwest and United 
are adequate to handle the existing traffic volume. 

Ephemeral Needs of Michigan Cities Does Not 
Justify Board y s Action 

The entire justification of the grant to Capital in this 
proceeding is based on the mirage of a so-called need of 
the four Michigan cities of Flint, Muskegon, Grand Rapids 
and Lansing for service into New York. It is not merely 
ephemeral as characterized by Mr. Jones, it is a phantom, 
a fantasy produced by wishful thinking. If this stated 
need is a fact, then why does the Board not require stops 
at the Michigan cities? 

Under its prior authorizations, Capital was authorized 
to provide one-plane, one-stop service between New 
3558 York and these Michigan points via Pittsburgh. 

However, they have not provided such a service. 
In the Twin Cities-Detroit-Washington Investigation, Cap¬ 
ital maintained that direct one-plane service between the 
Michigan cities and the Twin Cities was required. How¬ 
ever, they have never provided such a service. In the 
same proceeding Capital claims that direct one-plane serv¬ 
ice between the Twin Cities and Toledo, Akron, Youngs¬ 
town and Baltimore is required. However, here again 
they have never provided such a service. There is no 
assurance that Capital will or actually desires to provide 
the one-plane service between the Michigan cities and isTew 
York upon which the Board is basing its grant in this 
case. As previously noted, one-stop service between New 
York and Milwaukee and between New York and the Twin 
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Cities cannot be justified on the need of the Michigan 
cities for service to New York, and certainly if the Board 
is sincere in its desires to provide service for these Michi¬ 
gan cities, it could have required such service without 
altering Capital’s certificate. 

The following table shows that there are over fifteen 
times as many passengers between the four Michigan 
cities and Chicago as there are between those cities and 
the Twin Cities, and that there is nearly double the num¬ 
ber between those cities and Chicago as there is between 
those four cities and Milwaukee. 

TABLE A 

Traffic to and From Four Michigan, Cities and 
Chicago, Milwaukee & Twin Cities 


To and From 

Chicago 

Milwaukee 

Twin Cities 

Flint 

390 

107 

19 

Grand Rapids 

2,559 

1,072 

198 

Lansing 

430 

264 

43 

Muskegon 

1,449 

1,361 

50 

TOTAL 

4,828 

2,804 

310 


Source: CAB Origin and Destination Airline Traffice Survey 
September 1948. 


It is abundantly clear that neither an additional New 
York-Milwaukee or New York-Twin Cities service is re¬ 
quired in order to secure one-plane service from the four 
small Michigan cities into New York. If the Board ac¬ 
tually desires such a service, the logical method in 
3559 which to achieve it would be to require a stop at 
these cities on Capital’s Chicago-New York opera¬ 
tions, as is pointed out above, there is a much greater 
volume of traffic between the four Michigan cities and 
Chicago than between those cities and either Milwaukee 
or the Twin Cities. 

The Board’s opinion does not mention any need or pub¬ 
lic convenience and necessity requiring a duplicating oper- 
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ation by Capital between New York and Minneapolis or 
New York and Milwaukee. There is no discussion of any 
inadequacy in the service operated by Northwest or United 
between these points and the record clearly shows that such 
services operated by Capital are not required and are 
contrary to the public interests. The entire justification 
of this service, if it can be called such, is based on the 
estimated total of 8,000 annual passengers between the 
four Michigan cities and New York. These 8,000 passen¬ 
gers are equivalent to 11 passengers per day in each 
direction, which would be less than a 31% load factor on 
a Martin 202. There is no reason why flights between the 
Michigan cities and New York could not be required to 
originate or terminate at one of the Michigan cities, and 
certainly unlimited competition between New York and 
Milwaukee and New York and the Twin Cities cannot be 
justified on the basis of trafiic between the Michigan cities 
and New York regardless of the amount of traffic between 
those points. The diversion of millions of dollars of pas¬ 
senger revenues from other carriers based on the conve¬ 
nience of 11 passenger per day between the Michigan 
cities and New York is ridiculous. The Board stated at 
Page 45 that the need for improving services from the 
Michigan cities into New York was “the most clearly 
demonstrated in the proceeding”, and “that the opera¬ 
tion of schedules serving Cleveland and such cities on the 
same flights would enable Capital to render more frequent 
service to the Michigan cities while maintaining economi¬ 
cal load factors through the support of the New York- 
Cleveland traffic.” It is significant to note that there was 
no mention of the need of New York-Milwaukee or New 
York-Twin Cities traffic to maintain economical load fac¬ 
tors on flights serving the Michigan cities. Thus, there 
clearly is no need or justification for the duplicating serv¬ 
ices to points west of the Michigan cities. 

3560 The Board states at Page 24 of its decision: 

“We have already instituted a proceeding tp de- 
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tennine whether service of the present carriers between 
Twin Cities and Washington should be restricted, and that 
competitive service can hardly be said to justify creating 
a like situation between New York and Twin Cities.” 

However, in spite of this statement by the Board and 
the fact that the figures in the Board’s surveys shown in 
Table B indicate that there is more traffic over the Detroit- 
Washington route than between the Twin Cities and New 
York or between Milwaukee and New York, the Board 
proceeds to create a “like situation” which they say is 
not justified. 

In referring to the Twin Cities-Milwaukee-New York 
service proposed by Capital, the Board at Page 25 of its 
decision: 

“The service of Capital from these two points to New 
York in conjunction with service from the four Michigan 
cities of Flint, Muskegon, Grand Rapids, and Lansing 
provides the basis for an operation which might justify 
at least single-plane service into New York.” 

Although Capital had authority under its prior authori¬ 
zation to provide a one-plane service from the four Michi¬ 
gan cities to New York, it has never seen fit to do so, and 
the proposed schedule filed by Capital in this proceeding 
shows that it is not sincere in its desire to provide a sat¬ 
isfactory service to the four Michigan cities. Thus, Capi¬ 
tal is again using the argument of the need of the four 
Michigan cities as a vehicle to gain further grants from 
the Board. 

Member Jones, on Page 9 of his dissenting opinion 
states: 

“While conspicuously absent from the majority opinion, 
it is a fact that for the past two years Capital has been 
authorized by the Board to provide one-plane, one-stop 
service via Pittsburgh between New York and these Michi¬ 
gan points, which would be not only considerably better 
than the two-plane connecting service now being offered, 
but better than the services Capital proposes to provide 
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after its Cleveland-New York restriction has been removed! 
Bnt Capital made no effort to furnish this service to the 
four Michigan cities, and the Board never ordered!it to 
so do. Neither the Board’s nor Capital’s present; con¬ 
cern for these cities is very convincing in the light of the 
past record. Capital’s proposed schedules submitted in 
this proceeding show but one round-trip per day to New 
York, and even this schedule would omit Flint on the west¬ 
bound trip and Muskegon in the opposite direction.’!’ 

It is important to note that the one New York flight 
per day which Capital itself did propose for the 
3561 Michigan cities was a flight from New York to Chi¬ 
cago (CAP Supp. Ex. 3 p. 5 and 7) and not to 
Milwaukee or the Twin Cities. In spite of the fact that 
Capital did not even propose such a service, the Board 
has seen fit to base its New York-Milwaukee and New 
York-Twin Cities grant to Capital on the imagined need 
of these cities. 

As stated previously, Capital does not need nor is there 
any logic to the grant of the New York-Milwaukee or |New 
York-Twin Cities authority to Capital in order to provide 
service between the four Michigan cities and New York. 
Certainly the present record and the past record of Capi¬ 
tal’s operation shows that Capital is not sincere in its 
desire to provide a New York service to these four Michi¬ 
gan cities; and if the Board were sincere in its desire to 
obtain such a service, it should require that Capital stop 
at these Michigan cities on its Chicago-New York opera¬ 
tions as Capital itself has proposed. • 

Northwest's Coach Service Adequate 

Northwest pioneered aircoach service between New York 
and Milwaukee and between New York and Minneapolis, 
and there has been no showing that there is a need for 
duplicating coach service by Capital between these points 
or that Northwest’s coach service is inadequate. The 
Board’s decision in this proceeding, by requiring two stops, 
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has somewhat reduced the effectiveness of Capital’s com¬ 
petitive New York-Chicago coach service and it is to be 
expected that Capital will divert more of its energies to 
the New York-Milwaukee-Twin Cities coach market in com¬ 
petition with Northwest. Such a service will not be re¬ 
sponsive to any public demands and will not offer any 
new or improved service. Northwests coach service has 
been adequate and clearly the grant to Capital should be 
withdrawn. 

Traffic Volumes Between New York-Twin Cities and Be¬ 
tween New York-Milwaukee Do Npt Justify 
Capital's Authorization 

The traffic carried by Capital between New- York and 
the Twin Cities and between New York and Milwaukee 
is only a result of the Board’s continuing by temporary 
exemption the authority granted by mistake in the Middle 
Atlantic Area Case. According to the CAB Survey 
3562 data, under its exemption privilege, Capital carried 
only 53 passengers between the Twin Cities and 
New York and 211 passengers between Milwaukee and 
New York in March of 1949 and 403 and 586 passengers 
between the same points in September of 1949. It is im¬ 
portant to note that of the 403 passengers carried by 
Capital between the Twin Cities and New York in Sep¬ 
tember 1949, only 52 passengers were first class passen¬ 
gers, or less than 1 first class passenger per day in each 
direction. Of the 586 Milwaukee-New York passengers 
carried by Capital, only 27 were first class passengers, 
or an average of less than V 2 a passenger per day in 
each direction. It is obvious therefore that Capital is not 
covering its direct aircraft operating expenses on its serv¬ 
ices between New York-Milwaukee and the Twin Cities 
and is in fact losing substantial amounts of money on 
these operations. Certainly this traffic volume does not 
indicate a need for the continuation of Capital’s dupli¬ 
cating service and never in its history has the Board based 
a decision on such a minute traffic volume. 
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In denying the continuation of Capital's competitive 
New York-Chicago coach, the Board stated at Page 12 of 
its decision: 

“We must conclude therefore that relatively smallben- 
efits could be anticipated from the continuance of Capital 
in the New York-Chicago coach-type service and that those 
benefits must be weighed carefully against the probably 
adverse effect of such authorization on other carriers." 

Such a finding would apply with even greater force to 
the New York-Milwaukee, New York-Twin Cities market 
served by Northwest and yet the Board failed to make 
an analysis or finding in this regard. 

In denying Capital the right to operate non-stop Detroit- 
New York services, the Board stated at Page 13 of its 
decision: 

“In view of the number of seats, the number and tim¬ 
ing of schedules, and the load factors on those schedules 
between New York and Detroit, we are unable to find any 
inadequacy of service in this market. In fact, we have 
instituted a proceeding to determine whether the present 
authority of these carriers to operate between New York 
and Detroit should be restricted." 

The Board's opinion, however, is silent on the number 
of seats, the number and timing of schedules, and 
3563 the load factors between New York and the Twin 
Cities and between New York and Milwaukee, 
and they also ignored the fact that they have not 
only instituted a hearing investigating Twin Cities- 
Milwaukee-Detroit-Cleveland services in the Twin Cities- 
Detroit-Washington Case, but that this hearing has 
already been completed. Yet it proceeds to put Capital 
in the New York-Cleveland-Milwaukee-Twin Cities market. 
Such a grant cannot be justified in light of the fact a 
separate proceeding is already partially completed investi¬ 
gating the competitive situation in many of these markets. 
Table B shows that the total number of passengers be¬ 
tween pairs of cities on the Detroit-Washington route wlpch 
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is under investigation is greater than on the New York- 
Twin Cities route where the Board is adding competition 
and creating a more critical situation. 

TABLE B 

Number of Passengers on Detroit-Washmgton Route 
Which is Under Investigation is Greater Than on 
New York-Twin Cities Route Where Board's 
Decision is Adding Competition 


Total No. of Passengers 



March 

Sept. 

March 


19U 

1U8 

19 U9 

Twin Cities-New York 

2,495 

3,044 

2,709 

Milwaukee-New York 

1,559 

2,409 

2,132 

Detroit-Cleveland 

5,957 

7,009 

4,563 

Pittsburgh-Washington 

3,488 

3,640 

3,681 

Detroit-Washington 

1,918 

2,507 

2,300 

Cleveland-Washington 

1,369 

1,951 

2,047 

Detroit-Pittsburgh 

2,217 

2,615 

1,923 

Cleveland-Pittsburgh 

1,605 

2,970 

1,722 


As shown on Table C, New York and Chicago rank one 
and two in the total number of airline passengers gener¬ 
ated, while Detroit, Cleveland and Pittsburgh rank seven, 
eight and nine. Minneapolis/St. Paul ranks fifteen and 
Milwaukee ranks twenty-six, and the volume of traffic gen¬ 
erated by the latter two cities is insignificant compared to 
the volume generated by New York and Chicago. 


3564 

TABLE C 

Rank Order of Passengers 
September 1948 


Rank 

Station 

Passengers 

1 

New York/Newark 

301,896 

2 

Chicago 

137,940 

7 

Detroit 

64,097 

8 

Cleveland 

44,787 

9 

Pittsburgh 

44,524 

15 

Minneapolis/St. Paul 

28,915 

26 

Milwaukee 

16,264 


SOURCE: CAB Origin-Destination Airline Traffic Survey 
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Table D shows that New York-Chicago ranked |4th 
among all pairs of airline stations in the number of pas¬ 
sengers. Cleveland-Chicago ranks 21st and New York- 
Cleveland ranks 26th. It is significant to note that the 
Board requires that Capital serve two intermediate points 
on all flights serving New York and Chicago while in 
the much smaller traffic market of New York-Minneapolis 
which ranks 50th, New York-Milwaukee which ranks 66th 
and Minneapolis-Mihvaukee which does not rank in :the 
first 100 pairs of stations, the Board has granted less 
restricted operating privileges. 

TABLE D 

i 

j 

Rank Order of Interstation Passengers 



September 1948 


Passenger 



Rank 

Station Pair 

Passengers 

4 

New York-Chicago 

22,693 

21 

Cleveland-Chicago 

5,392 

26 

New York-Cleveland 

5,060 

50 

New York-Minneapolis 

3,044 

66 

New York-Milwaukee 

2,409 

N.A. 

Minneapolis-Milwaukee 

1,360 


N.A.—Not Available over 100 

i 

SOURCE: CAB Airline Traffic Survey, September 1948. 

3565 Table E shows that in terms of total numbe]!- of 
passengers or in terms of number of passengers per 
carrier, the traffic volume in the New York-Cleveland-Mil- 
waukee-Twin Cities markets granted to Capital is far 
below the volumes enjoyed in the New York-Clevelqnd- 
Pittsburgh-Chicago market where the Board has seen fit to 
require that two intermediate stops be made on all flights 
serving Chicago and New York. 
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TABLE E 


Comparison of Markets Where Board's Decision Would Increase NWA’s 
Competition and Other Competitive Markets 


Passengers 

Total Passengers Per Competitor 


NWA Markets 

Competitors 

Sept. 

1948 

March 

1949 

Sept. 

1949 

Sept. 

1948 

March 

1949 

Sept. 

1949 

New York-Minneapolis NWA, CAP , 

3,044 

2,709 

4,797 

1,522 

1,354 

2,398 

New York-Milwaukee 

NWA, CAP, UAL 

2,409 

2,132 

3,494 

803 

711 

1,165 

Minneapolis-Cleveland 

NWA, CAP 

479 

467 

715 

329 

233 

357 

Milwaukee-Cleveland 

NWA, CAP, UAL 

1,028 

863 

1,042 

343 

288 

347 

Other Markets 

New r York-Chicago 

AAL, UAL, TWA 22,693 

21,540 

26,302 

7,564 

7,180 

8,767 

New York-Chicago 

AAL, UAL, TWA, 
CAP 

22,693 

21,540 

26,302 

5,673 

5,385 

6,575 

Pittsburgh-New York 

TWA, CAP 

9,795 

8,109 

11,024 

4,897 

4,054 

5,512 

Cleveland-New York 

UAL, CAP, AAL 

6,816 

5,906 

7,731 

2,272 

2,953 

3,865 


Source: CAB Airline Traffic Surveys. 


3566 On Pages 22 and 23 of its decision, the Board 
itself recognized the weakness of the New York- 
Milwaukee and New York-Twin Cities traffic volume and 
found that actually during March and September 1948, 
between New York and Milwaukee, there was an average 
of only 66 passengers per day in both directions, that ac¬ 
tually the traffic has declined since March and September 
1947, and that the entire volume could be accommodated 
on one daily round trip using a Martin 202 aircraft. In 
reference to the Twin Cities-New York market, the Board 
found at Page 23 that during March and September 1947 
this traffic amounted to approximately 109 passengers 
per day in both directions and that during 1948 this traf¬ 
fic actually decreased approximately 10%. The Board fur¬ 
ther found that neither of these markets could support 
a non-stop competitive service by Capital and that even 
with the Milwaukee-New York traffic added to the Twin 
Cities-New York traffic, a non-stop Milwaukee-New York 
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service was not justified. It is a matter of record that 
Northwest is now operating 75-passenger Boeing Stifato- 
cruisers in these markets in addition to the services oper¬ 
ated with Martin 202 equipment and, in spite of the find¬ 
ings and the evidence of record, the Board, by some re¬ 
versal of logic, proceeds to authorize Capital to operate 
a one-stop service via Cleveland. 

Northwest’s schedules effective June 1st show that 
Northwest operates only one New York transcontinental 
flight, only one Minneapolis-New York non-stop flight and 
no Milwaukee-New York non-stop flights. Previous North¬ 
west schedules also indicate that the volume of traffic be¬ 
tween the Twin Cities and New York justifies a yery 
limited number of non-stop flights. Thus Capital’s one- 
stop service granted by this decision will be extremely 
competitive and will seriously reduce Northwest’s load 
factors. 

Northwest operates over a very thin transcontinental 
route and needs the traffic volumes over its few good seg¬ 
ments if it is to have any hope of reducing unit costs and 
becoming self-sufficient. With the exception of the Chieago- 
Minneapolis portion of Northwest’s route, its route east 
of the Twin Cities is the only portion of its entire trans¬ 
continental system which justifies more than a minimum 
frequency of daily schedules, and as a result, Northwest 
has very serious problems in attempting to obtain 
3567 satisfactory utilization of its equipment, its per¬ 
sonnel and its facilities. Its unit costs are high and 
the grant of competitive New York-Milwaukee-Twin Cities 
services will permanently relegate Northwest to the cate¬ 
gory of a need-carrier. The inconsistency of the Board’s 
treatment in consideration of Northwest and other car¬ 
riers is pointed out in Table E which shows that there is 
far more traffic per carrier available in the Chicago-Ijfew 
York market, where the Board restricts the competitive 
impact of Capital by requiring a minimum of two interme- 
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diate stops, as compared with the New York-Milwaukee 
and New York-Twin Cities market where the Board has 
granted far greater operating authority including turn¬ 
around privileges between Milwaukee and New York which 
the existing carriers do not enjoy. 

As hereinbefore stated, the hearing in the Twin Cities- 
Detroit-Washington Investigation has recently been com¬ 
pleted and yet before the Board issues its decision in that 
case, it establishes additional duplicating competition be¬ 
tween Cleveland, Milwaukee and the Twin Cities. The 
record in that case clearly shows that the Detroit-Twin 
Cities portion and particularly the Milwaukee-Twin Cities 
segment thereof is the weakest part of the entire Twin 
Cities-Washington route, and the traffic is not sufficient to 
justify operation by two competitive carriers. It should 
be noted that the New York-Cleveland-Milwaukee-Twin 
Cities authority granted Capital covers 67% of the route 
miles under investigation in the Twin Cities-Detroit-Wash- 
ington Investigation. Thus, if this decision is permitted 
to stand, the Board has rendered nugatory any construc¬ 
tive action in that ease by establishing additional dupli¬ 
cating service over this route before a decision could be 
reached. 

On Page 4 of Member Jones’ Dissenting Opinion, he 
states: 

“ Early in its history the Board set forth certain tests 
by means of which the public convenience and necessity 
for a proposed new service was to be measured in terms 
of the statutory requirements contained in the Civil Aero¬ 
nautics Act. These tests have been restated or cited in 
almost all subsequent opinions, and are firmly established 
in the case law of the Board. Briefly stated, these con¬ 
trolling factors are (1) whether the proposed service will 
serve a useful public purpose responsive to a public need 
which cannot and will not be served adequately by 
3568 existing authorizations, (2) whether it can be served 
by the applicant without unduly impairing the oper- 


I 

1 


179 A 

j 

j 

ations of other carriers contrary to the public interest, 
and (3) whether the apparent public benefit will outweigh 
the cost to the Government. 

“ All three of these primary questions must be answered 
in the affirmative. But in this matter we need only deal 
with the first to prove the error of the majority, because 
a clear preponderance of reliable, probative evidence con¬ 
clusively proves that adequate service does now exist 
under present authorizations.’’ 

The record in this proceeding clearly shows that the 
New York-Milwaukee and New York-Twin Cities competi¬ 
tive services proposed by Capital failed each of the three 
tests set forth above. 

j 

Present Service Adequate j 

The Board in this proceeding devoted its major efforts 
to an analysis of the need for additional competitive serv¬ 
ice between New York-Cleveland-Chicago. The proposed 
competitive services over Northwest’s New York-Twin 
Cities route were relegated to a minor role and were not 
given sufficient consideration. The Board in APPENDIX 
I and throughout its opinion made an analysis of the 
New York-Chicago, New York-Cleveland and Cleveland- 
Chicago markets, and the service offered in those markets. 
However, the Board did not see fit to make similar cem- 
parisons of the New York-Milwaukee or the New York- 
Twin Cities markets. 

The Board’s traffic surveys show that in the New York- 
Milwaukee market in 1949, there was an average of only 
93 passengers per day. To serve the New York-Milwaukee 
market, Northwest and United provided in June 1950' a 
total of 12 daily passenger schedules per day of which 6 
operated with four-engined equipment. These flights pro¬ 
vided a total of 598 seats daily and Northwest alone pro¬ 
vided 426 seats per day in this market. In the New York- 
Twin Cities market, there was an average of only 123 
passengers per day. To serve this market, Northwest 
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provided in June 1950, a total of 12 daily passenger sched¬ 
ules of which 8 are operated with four-engine equipment, 
2 were non-stop and 7 originated or terminated in the 
Twin Cities. These flights provided a total of 726 seats 
daily of wdiich 150 seats per day were on non-stop sched¬ 
ules and 408 per day on turn-around services. 

3569 Thus, Northwest provided more than three times 
as many seats per day on shuttle turn-around flights 
alone as the total average traffic moving per day. Table F 
shows a comparison of the average daily number of pas¬ 
sengers and the number of seats per passenger offered in 
December 1949 in the New York-Cleveland, New York- 
Detroit, New York-Chicago, New York-Twin Cities and 
New York-Milwaukee markets. 

TABLE F 


New York 
to and from 



Cleveland 

Detroit 

Chicago 

Twin Cities 

Milwaukee 

Average Daily 

Passengers (1948) 

185 

278 

612 

91 

65 

Seats Per Passenger 
(December 1949) 

Total Seats 

4.7 

5.2 

4.5 

8.0 

8.0 

Non-stop Seats 

1.6 

3.0 

2.9 

1.65 

.6 

Turn-around Seats 

1.6 

1.0 

1.4 

2.0 

0 1 


1 Northwest and United both have restrictions prohibiting the operation of 
Milwaukee-New York turn-around flights. 

These figures show conclusively that there is far less 
traffic available in the New York-Twin Cities and New 
York-Milwaukee markets than there is in other markets 
considered, and yet there is more service available per 
passenger in the New York-Twin Cities and New York- 
Milwaukee markets. 

Table G shows similar information in the New York- 
Twin Cities and New York-Milwaukee markets based on 
June 1950 schedules. 
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TABLE G 

New York- 

i 

New York- 


Twin Cities 

Milwaukee 

Average Daily Passengers 1949 

Seats Per Passenger (June 1950) 

123 

93 

Total Seats 

5.9 

6.4; 

Non-stop Seats 

1.2 

0 

Turn-around Seats 

3.3 

0 1 


1 Northwest and United both have restrictions prohibiting the 
operation of Milwaukee-New York turn-around flights. 

i 

3570 These figures again conclusively show that there 
is more service available in spite of a smaller Vol¬ 
ume of traffic. If the Board had made analyses of the 
New York-Milwaukee and New York-Twin Cities, compar¬ 
able to those it made for other pairs of cities, or had 
given adequate consideration to these areas, it could pot 
have recommended any additional competitive service be¬ 
tween New York and Milwaukee or New York and the 
Twin Cities. 

! 

3571 Diversion From Northwest Far in Excess of 

j 

Board's Estimate 

i 

In minimizing the diversion from TWA in the New 
York-Pittsburgh market the Board stated at Page 28, 
“TWA’s long-haul traffic makes possible more than twice 
the frequency which Capital operates.’’ In the New York- 
Twin Cities market served by Northwest this is not true. 
Northwest operates over a thin transcontinental route and 
its long-haul traffic is much lighter than that which j is 
available to other transcontinental operators. As shown 
by Northwest’s June 1, 1950 schedule, Northwest oper¬ 
ates only one through regular fare transcontinental flight 
each day. The Board itself recognized the weakness of 
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Northwest’s long-haul transcontinental traffic on Page 41 
of its opinion where it stated, 

“the long haul traffic available to American to support 
its New York-Deroit service involving Chicago and the 
California points is substantially greater than that avail¬ 
able to Northwest from the Twin Cities and points in the 
Pacific Northwest.” 

In addition Capital serves many traffic generating points 
between Milwaukee and New York w T hich are not available 
to Northwest; therefore, Capital will be able to provide 
more frequencies between the Twin Cities and New York 
as well as between Milwaukee and New York than will 
Northwest. Thus, the diversion from Northwest will be 
very severe and has not been properly considered by the 
Board. 

The weakness of the transcontinental markets served by 
Northwest as compared with the transcontinental markets 
available to other carriers is vividly shown on Table H. 

TABLE H 


NWA’s Transcontinental Markets Are Far Smaller Than Other 

Transcontinental Markets 


Passengers Per 

Total Passengers Competitor 




Sept. March Sept. 

Sept. 

March Sept. 

Markets 

Competitors 

1948 

1949 

1949 

1948 

1949 

1949 

New York-Los Angeles 

UAL-TWA-AAL 

7,248 

6,661 

7,877 

2,416 

3,330 

2,626 

New York-San Francisco 

UAL-TWA-AAL 

5,344 

5,341 

6,472 

1,781 

1,780 

2,157 

New York-Denver 

UAL 

1,086 

956 

1,335 

1,086 

956 

1,335 

New York-Seattle 

NWA-UAL 

1,178 

1,003 

1,959 

589 

501 

980 

New York-Portland 

UAL-NWA 

553 

280 

468 

276 

143 

234 

New York-Spokane 

NWA-UAL 

232 

179 

463 

116 

89 

231 


3572 The estimated diversion from Northwest, set 
forth in APPENDIX II of the Board’s opinion, 
are not realistic and do not give proper consideration to 
the competitive impact on Northwest of the grant of one- 
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stop New York-Milwaukee and New York-Twin Cities; au¬ 
thority to Capital. Table I sets forth estimates of diver¬ 
sion from Northwest which indicate that Northwest will 
suffer a loss of first class passenger revenues alone of 
more than $1,250,000 per year based on 1948 traffic which 
is 6.8% of Northwest total domestic passenger revenue. 
The $1,250,000 does not include any diversion of coach 
traffic between New York, Milwaukee, and the Twin Cities. 
Capital will divert at least 1/3 of Northwest’s coach traf¬ 
fic between these points which adds an additional $200,000. 
This amounts to a total diversion of passenger revenue 
from Northwest of $1,450,000. As mentioned previously 
Capital will be able to provide Milwaukee-New York tiim- 
around services while both Northwest and United are 
restricted from operating competitive turn-around serv¬ 
ices. Capital will be able to operate flights between Mil¬ 
waukee and New York at times of day which are econo¬ 
mically impractical for Northwest or United due to their 
inability because of restrictions to originate or terminate 
flights at Milwaukee; thus it is entirely reasonable and 
conservative to assume that Capital will obtain 40% of 
the Milwaukee-New York market in competition Vrith 
Northwest and United. In addition Capital can operate 
its New York flights via a number of points which are not 
available to Northwest such as Pittsburgh, Cleveland, 
Akron, Youngstown, Toledo, Harrisburg, etc.; thus, it will 
be able to operate many more frequencies than Northwest. 
Traffic over Northwest’s thin transcontinental route is so 
light that Northwest operates only one through transcon¬ 
tinental flight from New York to the West Coast. The 
intermediate points served by Capital between Milwaukee 
and New York more than offset the advantage in the 
volume of long-haul traffic which Northwest has to sup¬ 
port its Twin Cities-New York frequencies. Thus again 
it is apparent that Capital will ‘be able to participate to 
a very substantial degree in the Twin Cities-New York 
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market and certainly will be able to obtain at least 
3574 40% of this traffic. It should be pointed out that 
in the Board’s estimate of diversion it not only did 
not include any estimate of diversion of coach traffic but it 
also did not include any estimate of diversion on traffic 
which moves from New York to points on Northwest’s route 
west of Minneapolis. The September, 1948, CAB Survey 
shows that Capital carried 16.4% of the passengers from 
Washington, D. C. destined to points west of Minneapolis 
on Northwest’s system. The March 1948 and September 
1948 Surveys show that United, American, and TWA car¬ 
ried approximately 10% of the passengers from New York 
destined to points west of Minneapolis on Northwest’s sys¬ 
tem in competition with Northwest’s one-carrier service. 
It is entirely reasonable to assume, therefore, that as has 
proven true in other markets the operation of New York- 
Twin Cities services by Capital will enable it to obtain 
at least 10% of the westbound traffic from New York to 
points on Northwest’s system west of Minneapolis: In 
view of the foregoing factors the estimated diversion of 
$1,450,000 a year is a conservative estimate and such a 
loss would be very serious to Northwest. 

The fact that Northwest of all the transcontinental car¬ 
riers can ill afford to lose such substantial amounts of 
traffic should be well known to the Board. In the year 

1948, Northwest sustained a loss of $787,474. In the year 

1949, Northwest showed a profit of only $1,357,679 and 

in the first five months of 1950 Northwest has sustained 
losses of $4,287,828. These figures clearly show that the 
diversion of $1,450,000 of Northwest’s passenger revenues 
to Capital would be so substantial as to impair the finan¬ 
cial ability of Northwest, imperil the proper rendering of 
its service to the public and drastically increase its mail 
pay need. j 

The imposition of duplicating competitive service by 
Capital on the light traffic New York-Milwaukee-Twin 
Cities route will not only drastically increase the mail 


i 

i 
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pay needs of Northwest, but will increase those of Capital 
and United as well. 

As hereinbefore mentioned the operation of New York- 
Milwaukee and New York-Twin cities flights by Capital 
offers absolutely no new or improved service and 
3575 the record is entirely void of any showing of any 
need for such unwarranted duplicating service. The 
grant of such authority by the Board is purely a case of 
its attempting to do something for Capital. The Board 
is charged under the Civil Aeronautics Act with the de¬ 
velopment and fostering of a sound, economic air trans¬ 
portation system. There is not sufficient traffic between 
New York and the Twin Cities to justify two competing 
carriers, or between New York and Milwaukee to justify 
three competing carriers. Thus, the Board is not foster¬ 
ing a sound economical air transportation system but, in 
addition to weakening Northwest, it is also weakening the 
air transportation system as a whole. Even using the 
Board’s estimates of diversion which have been shown 
to be unrealistically low, Northwest would suffer a far 
greater percentage loss of its passenger revenue than any 
of the other carriers involved in this proceeding. As here¬ 
inbefore shown, the diversion of Northwest’s first class 
domestic passenger revenues alone based on 1948 CAB 
figures is equivalent to 6.8% of Northwest’s total do¬ 
mestic passenger revenues. The Board’s opinion at Page 
39 shows that, based on the unrealistic diversion esti¬ 
mates shown in APPENDIX II, Northwest would lose 
1.46% of its 1948 passenger revenue as compared with a 
loss of United of only .81%, TWA .33% and American 
.12%. Northwest is a far weaker carrier than American, 
United or TWA and is less able to stand any diversion 
and yet even the Board’s figures indicate that Northwest 
will be harmed more than any other carrier. In mini¬ 
mizing the effect on American, United and TWA, the 
Board stated at Page 39: 

“On the other hand, it must be recognized that Capital 
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has been carrying substantial traffic between New York 
and Chicago on its coach service under its present ex¬ 
emption. The expiration of this exemption with the is¬ 
suance of this opinion should result in a major portion 
of this traffic moving via TWA, American, and United, 
and should to some extent offset the aforesaid estimated 
diversion.” j 

It is significant to note that there is no offsetting benefit 
to the diversion from Northwest, but, on the contrary, 
Northwest’s losses will be even greater as a result of 
Capital’s concentration of its coach services on the New 
York-Twin Cities route. 

3576 In addition to all the aforementioned items, North¬ 
west would also suffer diversion on its cargo oper¬ 
ations between New York-Milwaukee-Twin Cities. This 
has been entirely ignored by the Board and amounts to 
a minimum of $150,000 a year making a total diversion 
from Northwest of $1,600,000 a year. 

i 

i 

3577 Conclusion 


The Board’s Statement of Policy contained in jits 
announced Economic Program for 1941 indicated that the 
Board desired to remedy excessively competitive and un¬ 
economic situations resulting from very rapid expansion 
of the air transportation system after the war. Three of 
the six investigations initiated by it involved areas jin 
which Capital operates (the others being National, North¬ 
east and Western). 

A cursory study of the route map and of most of the 
trouble areas in the eastern half of the United States 
will show that the many awards to Capital duplicating 
existing services have caused most of the trouble. 

In the face of this encouraging pronouncement and be¬ 
fore completion of any of the aforesaid investigations, 
the Board, by this decision, further aggravates the very 
problem it professed desire to cure. In addition, it creates 
many new and more serious uneconomic situations such 
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as Twin Cities-New York, Milwaukee-New York, Twin 
Cities-Cleveland, as well as Cleveland-New York. 

The requirements of the public convenience and neces¬ 
sity have been completely disregarded, the fundamental 
objectives of the Civil Aeronautics Act have been en¬ 
tirely overlooked, the high-sounding purposes of the 
Board’s announced Economic Program for 1949 have been 
wholly repudiated and efforts to implement such program 
utterly defeated. 

Northwest’s rights to a full, fair hearing on its appli¬ 
cation for Cleveland-New York service have been fatally 
prejudiced as a result of the Board’s action here. This 
decision will seriously impair the financial ability of North¬ 
west to render a proper public service and will substan¬ 
tially increase the mail pay needs of Northwest, as well 
as many other carriers. 

This decision and the continued solicitous treatment of 
Capital’s many requests, despite the facts of record and 
their effect on other carriers, undermines confidence in 
the judicial fairness of the Board and serves to create 
chaotic conditions in the industry. 

3578 WHEREFORE, Northwest prays that the Board 
issue its order granting rehearing, reargument and 
reconsideration of its decision in this proceeding and that 
pending final determination in this proceeding the amend¬ 
ment of Capital’s certificate for route No. 14, issued to 
Capital Airlines, Inc., be stayed; and for such other and 
further relief as to the Board may seem just and proper. 

Respectfully submitted, 

NORTHWEST AIRLINES, INC. 

By /s/ A. E. Floan 
A. E. Floan 

Vice President & Secretary 

Dated: June 30,1950 
C. Edward Leasure, 

Seth W. Richardson 

Attorneys for Northwest Airlines, Inc. 

(Verification omitted) 
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3581 Received Docket Section 

! 

July 7 11 30 AM ’50 j 

Civil Aeronautics Board 

NORTHWEST AIRLINES Inc. 

i 

! 

Executive Offices: 1885 University Avenue 
Saint Paul 1, Minnesota 
July 10, 1950 

Civil Aeronautics Board 

i 

Washington, D. C. 

Re: Milwaukee-Chicago-New York Restriction Case, 

Docket No. 1789 Et Al 

Gentlemen: j 

On June 30, 1950, Northwest Airlines, Inc. mailed to 
you and to all parties, copies of its Petition for Rehear¬ 
ing, Reargument and Reconsideration and for a Stay of 
the Effective Date of the Amendment of the Certificate 

i 

for route No. 14 granted in the above proceeding. 

On Page 8 thereof, under heading “Award is Untimely”, 
Northwest pointed out that it filed an application to serve 
Cleveland between Detroit and New York on September 
4, 1945 (Docket No. 2016); that no hearing has been held 
thereon; that this application was filed prior to that |of 
Capital for extension of route No. 14 into New York (Oc¬ 
tober 24, 1945, Docket No. 2105) and the award to Capital 
will so seriously prejudice the application of Northwest 
as to practically preclude the possibility of Northwest’s 
application being granted. This point was also raised in 
Northwest’s brief to the Board. 

Northwest, in its said petition, on pages 6 and 7 thereof, 
also called attention to the pendency of the Twin Cities- 

I 

Washington Service Suspension Case, Docket No. 3661, 
and the necessity that final action in the proceeding herein 
involved (Docket No. 1789) should be deferred until de- 

i 

i 
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termination is made in Docket No. 3661, in accordance with 
the principle of the case of Ashbacker Radio Corporation 
v. Federal Communications Commission, 326 U. S. 327, 66 
S. Ct. 148. 

The decision of the United States Court of Appeals, 
District of Columbia Circuit, in the case of Seaboard and 
Western Airlines, Inc. v. Civil Aeronautics Board, 181 F. 
2nd 777, has been reported in the June 26, 1950 issue of 
the advance sheets of the Federal Reporter, 2nd Series, 
and has just come to our attention. 

3582 We desire to point out the language used by the 
Court at Page 779 in discussing the doctrine of 
the Ashbacker Case: 

am m m ^ the same time, it seems equally clear that 
if the Board has under consideration in a pending pro¬ 
ceeding the fixing of routes, generally or of a specific 
nature, in an area and the selection of carriers to operate 
over those routes, it must include in the proceeding all 
pending applications for certificates over such proposed 
routes. Otherwise, the statutory rights of excluded appli¬ 
cants to hearing and decision upon their applications would 
be futile.” (Emphasis supplied) 

And at Page 780: 

“* * * its (Seaboard & Western Airlines) right is to 
have its application considered in any proceeding in which 
general consideration of the area is reopened.” 

We would appreciate it if this letter be considered as 
supplementing the said petition of Northwest. 

Copies hereof are being mailed to counsel for all parties 
to the proceeding. 

Very truly yours, 

NORTHWEST AIRLINES, INC. 
/s/ A. E. Floan 
A. E. Floan 

Vice President & Secretary 

# * m m 
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3659 Orders Serial Number E-4448 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 

on the 21st day of July, 1950. 

. 

In the matter of the application of 
CAPITAL AIRLINES, INC. 

(formerly Pennsylvania-Central Airlines Corporatioh) 
for certificates of public convenience and necessity or 
amendment of the certificate for route No. 14 

MILWAUKEE-CHICAGO-NEW YORK 
RESTRICTIONS CASE 
Docket No. 1789 et al. 

In the matter of an application of 
CAPITAL AIRLINES, INC. 
for an exemption order (New York-Pittsburgh-Chicago 
flights for coach and cargo service) 

Docket No. 4562 

I 

Order Denying Petitions for Reconsideration 
and Denying Exemption 

Capital Airlines, Inc. (Capital), Northwest Airlines, Inc. 
(Northwest), United Air Lines, Inc., and the Chamber of 
Commerce of Pittsburgh having filed with the Board pe¬ 
titions requesting rehearing, reargument and reconsid¬ 
eration of the Board’s opinion and order of May 25, 1950 
(Order Serial No. E-4265) in Docket No. 1789 et al (the 
proceeding); 

Northwest having alleged in its aforementioned peti¬ 
tion, inter alia, that the Board erred in not having Con¬ 
solidated in the proceeding its application to serve Cleve¬ 
land between New York and Detroit, Docket No. 2016; 
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Trans World Airlines, Inc. (TWA), having filed an an¬ 
swer to the aforesaid petitions of Capital and the Cham¬ 
ber of Commerce of Pittsburgh; 

Capital having filed with the Board an application, 
Docket No. 4562, requesting that the Board grant Capital 
an exemption from the provisions of the Act insofar as 
these provisions would prevent Capital from operating 
New York-Pittsburgh-Chicago flights in coach and cargo 
service on and after July 24, 1950—services now 
3660 rendered by Capital and which by the terms of the 
aforementioned Order Serial No. E-4265 Capital 
must terminate on the effective date of the aforementioned 
certificate for route No. 14; and Capital having incorpo¬ 
rated its aforementioned petition for reconsideration as 
justification for said exemption; 

TWA having filed a memorandum in opposition to the 
aforesaid application for exemption of Capital; 

The Board, upon consideration of the aforementioned 
petitions and application, finding: 

1. That Northwest requested that its application, 
Docket No. 2272, be consolidated in the proceeding and 
that the Board granted this request by Order Serial No. 
E-2277; that Northwest did not at any time prior to the 
hearing in the proceeding request that the aforementioned 
application, Docket No. 2016, be consolidated in the pro¬ 
ceeding; and that Northwest’s objection is not timely; 

2. That the aforementioned petitions for reconsider¬ 
ation do not otherwise set forth any matters which were 
not fully considered by the Board in its aforesaid opinion 
and Order Serial No. E-4265; and that the matters set 
forth do not warrant the granting of the relief requested; 

3. That Capital’s application for exemption does not 
set forth any matters not fully considered by the Board 
in the aforesaid opinion and Order Serial No. E-4265; 
that Capital has not shown that the present enforcement 
of the provisions of section 401(a) is or would be an 
undue burden upon Capital by reason of the limited ex- 
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tent of or the unusual circumstances affecting its opera¬ 
tions and that such enforcement is not in the public in¬ 
terest; 

IT IS ORDERED: j 

1. That the aforesaid petitions for reconsideration be 
and hereby are denied; 

2. That the aforesaid application for exemption be 
and hereby is denied. 

By the Civil Aeronautics Board: 

/s/ Fred A. Toombs 
Fred A. Toombs 

(SEAL) Acting Secretary 

i 

LEE, MEMBER, CONCURRING AND DISSENTING: 

For reasons stated in my previous dissent, I would grant 
Capital’s petition for reconsideration insofar as it re¬ 
quests authority to conduct one stop coach service between 
New York and Chicago. 

/s/ JOSH LEE j 

3661 Received j 

Docket Section 

Proceedings Division 
Sep 4 12:34 PM ’45 

Economic Bureau 
Civil Aeronautics Board 

* • • * 

3662 TO THE CIVIL AERONAUTICS BOARD, ! 

WASHINGTON, D. C. 

NORTHWEST AIRLINES, INC., hereby makes appli¬ 
cation under Section 401 of the Civil Aeronautics Act of 
1938, as amended, for amendment of its certificate of 
public convenience and necessity with respect to route No. 
69, as hereinafter described. 

i 

! 
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In support of its application, Applicant respectfully 
shows: 

1. Applicant is Northwest Airlines, Inc., a corporation 
organized under the laws of the State of Minnesota with 
its principal office in St. Paul, Minnesota. 

2. Applicant is a “citizen of the United States”, as 
defined by Section 1 (13) (c) of the Act. All of the officers 
of the Applicant are citizens of the United States, and an 
examination made of a recent list of stockholders indicates 
that at least 75% of the voting interest in the Applicant 
is owned by persons who are citizens of the United States. 

3. Applicant now holds a certificate of public conve¬ 
nience and necessity for the transportation of persons, 
property and mail over route No. 69 as follows: 

Between the terminal points Minneapolis-St. Paul, Minn., 
the intermediate points Milwaukee, Wis., and Detroit, Mich., 
and the terminal point New York, N. Y. 

4. This application is for an amendment of the certifi¬ 
cate of public convenience and necessity for route No. 69 
so as to designate Cleveland, Ohio as an intermediate point 
between Detroit, Mich., and New York, N. Y., on said 
route. 

5. Applicant will submit any map required as an ex¬ 
hibit at the hearing. 

6. The granting of this application will enable Appli¬ 
cant to schedule certain of its flights from the west 

3663 through Cleveland, Ohio, responsive to a public need 
therefor, and to enable Applicant to operate between 
Cleveland, Ohio and New York, N. Y., also responsive to 
a public need therefor, and to render a one-carrier service 
between Cleveland, Ohio and points on its system all of 
wffiich is required by the public convenience and necessity. 

7. Applicant proposes to use standard type, multi¬ 
engined aircraft such as may be suitable for this operation. 

WHEREFORE, Applicant prays that the Board grant 
to it an amendment of its certificate for route No. 69 so 
as to designate Cleveland, Ohio as an intermediate point 
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between Detroit, Mich., and New York, N. Y., and for such 
other and additional relief as the Board may determine 
to be proper. 

Respectfully submitted, 

NORTHWEST AIRLINES, INC. 
/s/ Croil Hunter 
President 

ATTEST: /s/ A. E. Floan 

Secretary 

(Verification omitted) 

i 
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3665 UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

i 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 27th day of August, 1948, 

In the Matter of the application of 
PAGE AIRWAYS, INC., 

and other applicants for certificates and amendments to 
certificates of public convenience and necessity, known 
as the 

MIDDLE ATLANTIC AREA CASE 

j 

Docket No. 674, et al. 

! 

! 

Order Granting Temporary Exemption 

IT APPEARING TO THE BOARD: ; 

(1) That a full public hearing was held in the above- 
entitled proceeding, and that the Board issued its opinion 
and order therein on February 19, 1948 (Order Serial No. 
E-1211); 

(2) That pursuant to the aforesaid Order Serial ^7o. 
E-1211, amended certificates of public convenience and 
necessity were issued to Capital Airlines, Inc. (“Capital”) 
for routes Nos. 14 and 55 authorizing, inter alia, the con- 

i 

i 

i 
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duct of one-plane service between Minneapolis-St. Paul, 
Minn, (“the Twin Cities”), and Milwaukee, Wis., on the 
one hand, and New York, N. Y.-Newark, N. J., on the other 
hand and the operation of nonstop flights between Chicago 
and Cleveland, Chicago and Akron, Chicago and Youngs¬ 
town, and Chicago and Pittsburgh on flights originating 
or terminating at New York, N. Y.-Newark, N. J., and 
that Capital has since operated services pursuant to said 
authorizations; 

3666 (3) That various petitions for rehearing, reargu¬ 

ment, and reconsideration of the aforementioned 
opinion and order of February 19, 194S, vrere tiled by the 
parties to the above-entitled proceeding and that the Board 
upon due consideration of the aforementioned petitions 
and upon reconsideration of the record in the above-enti¬ 
tled proceeding issued its supplemental opinion and order 
on August 26, 1948 (Order Serial No. E-1904); 

(4) That the amended certificate of public convenience 
and necessity for route No. 14 issued to Capital pursuant 
to the aforesaid Order Serial No. E-1904, dated August 26, 
1948, contains the condition that: 

“(3) Scheduled nonstop service between Chicago, Ill., 
and Cleveland, Ohio, between Chicago, Ill., and Akron, 
Ohio, between Chicago, Ill., and Youngstown, Ohio, and 
between Chicago, Ill., and Pittsburgh, Pa., shall be rendered 
only on flights originating or terminating at Washington, 
D. C., or Norfolk, Va.”, 

the effect of such condition being to prevent Capital from 
rendering nonstop services between Chicago, on the one 
hand, and Cleveland, Akron, Youngstown, and Pittsburgh, 
on the other hand, on flights which originate or terminate 
at New York, N. Y.-Newark, N. J.; 

(5) That the amended certificate of public convenience 
and necessity for route No. 55 issued to Capital pursuant 
to the aforementioned Order Serial No. E-1904, dated 
August 26, 1948, contains the condition that: 
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“(3) The holder shall render service between Pitts¬ 
burgh, Pa., and New York., N. Y.-Newark, N. J., only on 
flights originating or terminating at Chicago, Ill., oir at 
Knoxville, Tenn., or Asheville, N. C., or points beyond.;”, 
the effect of such condition being to prevent Capital ^rom 
operating one-plane service between the Twin Cities, and 
Milwaukee, Wis., on the one hand and New York, N. Y.- 
Newark, N. J., on the other; and 
3667 (6) That the Board in its said supplemental opin¬ 

ion and order of August 26, 1948 (Order Serial; No. 
E-1904), instituted a proceeding pursuant to 401(h) of 
the Civil Aeronautics Act of 1938, as amended, toi de¬ 
termine whether the public convenience and necessity re¬ 
quire that Capital be authorized to engage in air trans¬ 
portation on an unrestricted or one-stop basis between 
Chicago, Ill., the Twin Cities, and Milwaukee, Wis., on 
the one hand, and New York, N. Y.-Newark, N. J., on the 
other hand, which proceeding was assigned Docket |No. 
3469 and was consolidated for public hearing and decision 
with the reopened proceeding on Capital’s applications in 
Dockets Nos. 1789 and 1790; and 
The Board finding that, in view of the pendency of the 
aforementioned reopened and consolidated proceeding, the 
present enforcement of the aforesaid conditions in Capi¬ 
tal’s amended certificates for routes Nos. 14 and 55 issued 
pursuant to Order Serial No. E-1904, insofar as it would 
otherwise prevent Capital from engaging in the transpor¬ 
tation authorized herein, would be an undue burden upon 
Capital by reason of the unusual circumstances affecting 
its operations, and would not be in the public interest; 

IT IS ORDERED: j 

1. That Capital Airlines, Inc., be and it is temporarily 
exempted from the provisions of condition numbered (3) 
in each of its amended certificates of public convenience 
and necessity for routes Nos. 14 and 55 issued pursuant 
to Order Serial No. E-1904, dated August 26, 1948, insofar 


i 

i 
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as such provisions would otherwise prevent Capital 

3668 from (a) operating nonstop services between Chi¬ 
cago, HI., on the one hand, and Cleveland, Ohio, 

Akron, Ohio, Youngstown, Ohio, and Pittsburgh, Pa., on 
the other hand, on flights originating or terminating at 
New York, N. Y.-Newark, N. J., and (b) operating one- 
plane service between Minneapolis-St. Paul, Minn., and 
Milwaukee, Wis., on the one hand and New York, N. Y.- 
Newark, N. J., on the other hand; and 
2. That the exemption granted herein shall terminate 
at such time as may be ordered by the Board in its de¬ 
cision in the reopened and consolidated proceeding em¬ 
bracing Dockets Nos. 1789, 1790 and 3469. 

By the Civil Aeronautics Board: 

/s/ Fred A. Toombs 
Fred A. Toombs 

(SEAL) Acting Secretary 

3669 Received Docket Section 
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and for Other Relief 

A. E. FLOAN, | 

Vice President & Secretary, 
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3670 BEFORE THE 

CIVIL AERONAUTICS BOARD 

In the Matter of Applications of 
PAGE AIRWAYS, INC. 

and other applicants for certificates and amendments' to 
certificates of public convenience and necessity, known 
as the 

MIDDLE ATLANTIC AREA CASE 
Docket No. 674, et al 

Petition of Northwest Airlines, Inc. for Leave to Intervene 
and for Reconsideration, Reargument and Rehearing 
and for Other Relief 

• • • • 

Comes now NORTHWEST AIRLINES, INC., (herein¬ 
after referred to as “Petitioner”), and petitions for or¬ 
ders of the Board granting it leave to intervene and for 
reconsideration, reargument and rehearing in the above 
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entitled matter, and for other relief. In support thereof, 
Petitioner respectfully shows: 

1. It is a corporation organized and existing under the 
laws of the State of Minnesota, maintaining its principal 
office and place of business at 1885 University Avenue, St. 
Paul 1, Minnesota. 

2. It is an air carrier of persons, property and mail in 
scheduled air transportation and the holder of certificates 
of public convenience and necessity issued by the Civil 
Aeronautics Board under the Civil Aeronautics Act of 
1938, as amended, authorizing it to engage in air trans¬ 
portation as follows: 

Route No. 3 

(1) Between the co-terminal points New York, N. Y., 
and Newark, N. J., the intermediate points Detroit, Mich., 
Milwaukee, Wise., Madison, Wise., Green Bay, Wise., Wau¬ 
sau, Wise, La Crosse, Wise., Eau Claire, Wise., Roches¬ 
ter, Minn., St. Paul, Minn., Minneapolis, Minn., and Fargo, 
N. Dak., and (i) beyond Fargo, N. Dak., the intermediate 
point Grand Forks, N. Dak., and (ii) beyond Fargo, N. 
Dak., the intermediate points Aberdeen, S. Dak., James¬ 
town, N. Dak., Bismarck-Mandan, N. Dak., Miles City, 
Mont., Billings, Mont., Great Falls, Mont., Bozeman, Mont., 
Butte, Mont., Helena, Mont., Missoula, Mont., Kalispell, 
Mont., and Spokane, Wash., and (a) beyond Spokane, 
Wash., the intermediate points Wenatchee, Wash., and 
Yakima, Wash., and the terminal point Seattle, Wash., 
and (b) beyond Spokane, Wash., the intermediate point 
Yakima, Wash., and the terminal point Portland, 
Oreg.; 

3671 (2) Between the terminal point Washington, D. 

C., the intermediate points Pittsburgh, Pa., Cleve¬ 
land, Ohio, Detroit, Mich., Milwaukee, Wise., Madison, 
Wise., Green Bay, Wise., Wausau, Wise., La Crosse, Wise., 
Eau Claire, Wise., Rochester, Minn., St. Paul, Minn., Min¬ 
neapolis, Minn., and Fargo, N. Dak., and (i) beyond Fargo, 
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N. Dak., the intermediate point Grand Forks, N. Dak., and j 
(ii) beyond Fargo, N. Dak., the intermediate points Aber¬ 
deen, S. Dak., Jamestown, N. Dak., Bismarck-Mandan, N. 
Dak., Miles City, Mont., Billings, Mont., Great Falls, Mont., 
Bozeman, Mont., Butte, Mont., Helena, Mont., Missoula, 
Mont., Kalispell, Mont., and Spokane, Wash., and (a) be¬ 
yond Spokane, Wash., the intermediate points Wenatchee, 
Wash., and Yakima, Wash., and the terminal point Seattle,j 
Wash., and (b) beyond Spokane, Wash., the intermediate 
point Yakima, Wash., and the terminal point Portland, 
Oreg.; 

(3) Between the terminal point Chicago, Ill., the inter¬ 
mediate point Milwaukee, Wise., Madison, Wise., Green 
Bay, Wise., Wausau, Wise., La Crosse, Wise., Eau Claire; 
Wise., Rochester, Minn., St. Paul, Minn., Minneapolis, 
Minn., and Fargo, N. Dak., and (i) beyond Fargo, N. Dak., 
the intermediate point Grand Forks, N. Dak., and (ii) be¬ 
yond Fargo, N. Dak., the intermediate points Aberdeen, 
S. Dak., Jamestown, N. Dak., Bismarck-Mandan, N. Dak., 
Miles City, Mont., Billings, Mont., Great Falls, Mont.; 
Bozeman, Mont., Butte, Mont., Helena, Mont., Missoula, 
Mont., Kalispell, Mont., Spokane, Wash., and (a) beyond 
Spokane, Wash., the intermediate points Wenatchee, 
Wash., and Yakima, Wash., and the terminal point Seattle}, 
Wash., and (b) beyond Spokane, Wash., the intermediate 
point Yakima, Wash., and the terminal point Portland, 
Oreg.; 

(4) Between the terminal point Minneapolis, Minn., the 
intermediate point St. Paul, Minn., and the terminal point 
Duluth, Minn.-Superior, Wise.; and 

(5) Between the intermediate point Butte, Mont., and 

the terminal point Portland, Oreg.; ; 

Route No. 3-F 

Between the intermediate point Grand Forks, North Da¬ 
kota and the terminal point Winnipeg, Canada; 


i 

i 

i 
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Route No. FAM-28 

Between the co-terminal points New York, N. Y., and 
Chicago, III., the intermediate points Minneapolis-St. Paul, 
Minn., Edmonton, Alberta, Canada, Whitehorse, Yukon 
Territory, Canada, and Anchorage, Alaska; and between 
the terminal point Seattle, Wash., the intermediate point 
Anchorage, Alaska, an intermediate point in the Kurile 
Islands, and the intermediate point Tokyo, Japan, and (a) 
beyond the intermediate point Tokyo, Japan, the inter¬ 
mediate points Seoul, Korea, Shanghai, China and the 
terminal point Manila, Philippine Islands, and (b) beyond 
the intermediate point Tokyo, Japan, the intermediate 
points Harbin, Manchuria, Mukden, Manchuria, Dairen, 
Manchuria, Peiping, China, Nanking, China, Shanghai, 
China and the terminal point Manila, Philippine Islands. 

Service on Route No. 3 is subject to the following con¬ 
ditions and limitations, among others: 

3672 ‘‘(3) The holder shall render service east of Mil¬ 

waukee, Wise., only on flights originating at St. 
Paul, Minn., or a point 'west thereof, and terminating at 
New York, N. Y., Newark, N. J., or Washington, D. C., or 
originating at New York, N. Y., Newark, N. J., or Wash¬ 
ington, D. C., and terminating at St. Paul, Minn., or a 
point west thereof.” 

3. Petitioner has heretofore filed on April 10, 1946, an 
application to amend the certificate covering Route No. 3 
so as to remove the restriction which requires flights serv¬ 
ing New York, N. Y., or Newark, N. J. to originate or 
terminate at Minneapolis-St. Paul, Minn., or a point west 
thereof. This application is docketed under Docket No. 
2272, and has been awaiting hearing for approximately 
two years. 

4. Petitioner was not a party in the Middle Atlantic 
Area Case, since it was advised by the Examiner in that 
case that its Detroit-Washington application, Docket No. 
679, et al, could not be included in that proceeding and 
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since no application of Pennsylvania Central Airlines, 
Corporation, (hereinafter referred to as “PCA”), for an 
amendment of its Route No. 55 to provide that service be¬ 
tween Pittsburgh and New York-Newark could be ren¬ 
dered on flights originating or terminating at Milwaukee 
and/or Minneapolis-St. Paul, was included in that pro¬ 
ceeding. In fact, PCA was not then certificated to the 
Twin Cities. 

The Board’s decision of February 19, 1948, in the Mid¬ 
dle Atlantic Area Case, much to Petitioner’s surprise, con¬ 
tained, in addition to other rich awards to PCA, a modi¬ 
fication of the restriction on its Route No. 55 to peprmit 
flights between Pittsburgh and New York-Newark to be 
originated or terminated at Milwaukee or the Twin Cities. 
This grant was made despite the fact that PCA had not 
applied for such modification. Although Petitioner is 
vitally affected by such modification it had neither 
notice thereof nor opportunity to be heard thereon, and 
has not yet been granted a hearing on its application to 
remove the restriction on its New York service. Said 
modification awarded to PCA permits that carrier to 
operate a one-stop, one-plane service between New York 
and the Twin Cities, or New York and Milwaukee in direct 
competition with the service of Petitioner. The effect of 
this modification will be to inflict serious diversionary in¬ 
jury on Petitioner. 

3673 5. Petitioner, therefore, asks the Board for leave 

to intervene in this proceeding and, if granted, asks 
for reconsideration, reargument and rehearing of the Mid¬ 
dle Atlantic Area Case. This will enable Petitioner to 
have an opportunity to protect its interest in accordance 
with procedural due process and to avert the serious in¬ 
jury which will otherwise be inflicted on Petitioner. 

In the alternative, Petitioner asks that the matter of 
modification of the restriction of PCA’s route No. 55 be 
reconsidered, reargued and reheard by severance thereof 
from the Middle Atlantic Area Case and hearing thereon 
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in conjunction with the hearing of Petitioner’s Docket No. 
2272, so that the matter can be simultaneously determined 
and the requirements of the Administrative Procedure 
Act satisfied thereby. 

6. Petitioner has a substantial property and financial 
interest in the subject matter of this proceeding not ade¬ 
quately represented by the existing parties thereto. The 
granting to Petitioner of leave to intervene herein will 
not unduly broaden the issues or delay the proceedings. 

WHEREFORE, Northwest Airlines, Inc., Petitioner, 
prays for the following orders of the Board: 

(1) An order permitting it to intervene in and become 
a party to the above entitled proceeding, and, if granted, 
an order granting reconsideration, reargument and rehear¬ 
ing of the Middle Atlantic Area Case. 

(2) In the alternative, an order granting reconsidera¬ 
tion, reargument and rehearing of the matter involving 
modification of the restriction of PCA’s Route No. 55, an 
order severing such matter from the Middle Atlantic Area 
Case, and an order setting for hearing simultaneously 
Petitioner’s application in Docket No. 2272, and PCA’s 
application for modification of the restriction on its Route 

No. 55. 

3674 (3) For such further or other relief as the Board 
may deem proper. 

Respectfully submitted, 

NORTHWEST AIRLINES, INC. 

By /s/ A. E. Floan 

Vice President and Secretary 

3675 STATE OF MINNESOTA, 

County of Ransey, SS. 

A. E. FLOAN, being first duly sworn, deposes and says 
that he is the "Vice President and Secretary of Northwest 
Airlines, Inc., a corporation organized and existing under 
and by virtue of the laws of the State of Minnesota; that 
he is duly authorized to sign the foregoing petition and 
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has read and is familiar with the contents thereof; that 
he intends and desires that in granting or denying the 
prayer of said petition the Civil Aeronautics Board shall 
place full and complete reliance upon the accuracy of each 
and every statement therein contained; that he is familiar 
with the facts set forth in said petition and to the best 
of his information and belief every statement contained 
therein is true and no such statement is misleading. 

/s/ A. E. Floan 
A. E. FLOAN 

Vice President and Secretary 

Subscribed and sworn to before me 
this 2nd day of April 1948. 

/s/ Geraldine B. Mathews 

GERALDINE B. MATHEWS 
Notary Public, Ramsey County, Minn. 

My Commission Expires Nov. 4,1953. 

\ 

3676 Certificate of Service 

i 

I hereby certify that I have this day served the 
foregoing petition upon all counsel who appear of record 
in this proceeding by mailing to each of them a co^y 
thereof, properly addressed, postage prepaid. 

Dated at St. Paul, Minnesota, this 2nd day of April 1948. 

/s/ A. E. Floan 
A. E. FLOAN 
Attornev i 
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APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

% ! 

i 

i 

The questions are: 

I 

I. Whether the Civil Aeronautics Board erred in not includ¬ 
ing appellant’s long-standing application for a Cleveland-New 
York service in a proceeding in which Capital Airlines was 
authorized to provide such service, or, at least, in not setting 
it for concurrent hearing so that a comparative evaluation of 
the proposals could be had, since they are mutually exclusive 
in the sense that hearing on appellant’s application has been 
rendered practically nugatory. Determination of this question 
will depend upon: j 

a. Whether the Board’s plea that appellant’s objection was 
not timely, is precluded by the Board’s affirmative duty to in+ 
elude for hearing all pending applications for routes in the area 
involved, especially where appellant repeatedly called the 
Board’s attention during the course of the proceeding to the 
fact that it was being denied its right of fair hearing, and, at 
no time indicated abandonment or waiver of such right; or 

i 

b. Whether appellant’s right to such hearing is barred by 
the fact, that, even under the conditions of restraint, coercion oil 
duress imposed by the Board, and despite appellant’s repeated 
protests during the course of the proceeding, appellant did not 
formally request, prior to the hearing, that its application be 
included in the proceeding. 

i 

; 

* i 

i 


i 

! 
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i 
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The said order originally instituted the investigation to de¬ 
termine whether the public convenience and necessity require 
that Capital Airlines be authorized to engage in air transporta¬ 
tion on an unrestricted or one-stop basis between Chicago, 
Milwaukee and Minneapolis-St. Paul on the one hand and New 
York on the other, and, in addition, consolidated for hearing 
Docket Nos. 1789 and 1790 involving proposals of Capital Air¬ 
lines for unrestricted Chicago-Cleveland, Chicago-Pittsburgh 
authorizations (J. APP. 36) . This order was amended shortly 
before the hearing by the Civil Aeronautics Board’s Order of 
Consolidation so as to determine whether Capital’s route No. 
14 should be extended to New York in such manner as to 
authorize service by Capital between New York and Pittsburgh 
and between New York and any point on route 14 west of 
Pittsburgh on an unrestricted or non-stop basis (J. APP. 
60, 61) . Thus, Cleveland-New York service was an issue and 
although appellant had an application for such authorization 
pending since September 4,1945, (Docket No. 2016) , it was not 
included in the proceeding. 

The Board did, however, finally include for hearing in the 
proceeding. Northwest’s application for removal of restriction 
on its New York service east of Milwaukee, Docket No. 2272, 
and the Application of American Airlines, Inc. (hereinafter 
sometimes called “American”) requesting non-stop authority 
between New York and Cleveland, Docket No. 3583. 

The Board, by its decision and order dated May 25, 1950, 
authorized Capital to conduct among others, an unrestricted 
Cleveland-New York service (J. APP. 85-133 inc.) despite the 
fact that Northwest’s pending application had not been heard. 
The Board denied American’s Cleveland-New York application 
and denied Northwest’s application for removal of restrictions. 
Northwest’s petition for rehearing, reargument and reconsidera¬ 
tion was denied by order entered on July 21, 1950 (J. APP. 


I 


i 

i 

i 

i 

i 

s 

i 

191-192), and Northwest seeks judicial review of the latter 
order as well as the Board’s opinion and order of May 25,1950. 

The Civil Aeronautics Board was created by the Civil Aero¬ 
nautics Act of 1938 (52 Stat. 973-1030, 49 U.S.C. 401-681). 
The Board has jurisdiction to issue certificates of public con¬ 
venience and necessity authorizing air transportation (52 Stat. 
973, 987, 49 U.S.C. 401, 481). 

i 

! 

The petition of Northwest Airlines, Inc. for judicial review 
was duly filed pursuant to Section 1006 of the Civil Aeronautics 
Act of 1938 (52 Stat. 973, 1024, 49 U.S.C. 401, 646) and Sec¬ 
tion 10 of the Administrative Procedure Act (60 Stat. 237, 243, 
5 U.S.C. 1001, 1009). 

Section 1006 of the Civil Aeronautics Act provides in part 
that any order issued by the Civil Aeronautics Board shall be 
subject to review by the Circuit Courts of Appeals of the 
United States or by the United States Court of Appeals for 
the District of Columbia upon petition filed within sixty days 
after the entry of the order by any person disclosing a substan¬ 
tial interest. The Statute further provides that upon the filing 
of such a petition the court shall have jurisdiction to affirnti. 
modify or set aside the order complained of, in whole or in 
part, and, if need be, to order further proceedings by the Board. 

| 

The petitioner, Northwest Airlines, Inc., has a substantial 

j 

interest in the orders of the Civil Aeronautics Board sought to 
be reviewed, which interest is within the meaning of Section 
1006 of the Civil Aeronautics Act governing judicial review. The 
authorization granted Capital will render hearing on petition¬ 
er’s application for Cleveland-New York service practically 
nugatory, since there is little likelihood of the Board authoriz¬ 
ing an additional carrier to render such service. Thus the ap¬ 
plications are for all practical purposes mutually exclusive, and 
Northwest has been denied the full and fair hearing to which 
it is entitled. Furthermore the public interest has been adversely 
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affected since there has been no opportunity to determine com¬ 
paratively whether Northwest’s or Capital’s proposal would 
best serve the public interest. The substantial interest of peti¬ 
tioner in the orders appealed from is further disclosed by the 
Statement of the Case. 


n 

STATEMENT OF THE CASE 


i 
i 

i 

The petitioner is an air carrier holding certificates of public j 
convenience and necessity issued by the Civil Aeronautics! 
Board pursuant to the Civil Aeronautics Act of 1938 (infra j 
p. 17). | 

Petitioner’s grandfather routes ran from Chicago, HI., to 
Seattle, Wash, and Portland, Ore. via Milwaukee, Wis., Minne- 

I 

apolis-St. Paul, Minn, and Spokane, Wash, with intermediate 
points in Wisconsin, North Dakota and Montana. This was 
known as Route No. S (1 CAA 18). 

Petitioner’s route was extended from Milwaukee to NewI 
York via Detroit on December 16, 1944 by the Board in the 
Chicago-Milwaukee-New York Case, Docket No. 629 et al., j 
(6 CAB 217) and from Detroit to Washington via Cleveland 
and Pittsburgh on September SO, 1947 in the Detroit-Washing- 
ton Case, Docket No. 679 et al., (8 CAB 487). Petitioner’s New i 
York service as well as its Washington service is subject to the j 
restriction that flights east of Milwaukee must originate or j 
terminate at the Twin Cities or west thereof and at New York 

i 

or Washington. (See Appendix IY attached hereto for map 
showing Northwest’s route system.) 

On September 4,1945, Northwest filed an application to serve 
Cleveland as an intermediate point between Detroit and New 

i 

York (the Board having denied this in its extension of North- ! 
west to New York). This was assigned Docket No. 2016. No ! 
hearing has ever been held thereon, nor has the same been set j 
for hearing to date. On April 10, 1946, Northwest filed an ap- j 
plication requesting removal of the restriction on its New York 
operations (Docket No. 2272). Northwest subsequently filed 

i 

an application to the Board for removal of the restriction on its 
Washington operation. The latter was not an issue in the in- j 
stant proceeding but was included in the Board’s later proceed- ; 
ing known as the Through Service, Twin Cities-Detroit-Wash- | 
ington Service Suspension case. Docket No. 3661, which was j 

i 

I 
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one of the proceedings instituted by the Board pursuant to its 
announced Economic Program for 1949, the purpose of which 
was to investigate uneconomic and excessively competitive 
situations in the national air transportation route structure. 
(See Appendix HI attached hereto.) Hearing has been had be¬ 
fore an Examiner of the Board on said Docket 3661, but no 
report has yet been filed (J. APP. 11). 

Capital Airlines, Inc., formerly known as Pennsylvania Cen¬ 
tral Airlines Corporation, is an air carrier holding certificates 
of public convenience and necessity issued by the Civil Aero¬ 
nautics Board pursuant to the Civil Aeronautics Act of 1938. 
Capital’s grandfather routes, among others, ran from Detroit 
to Washington and Norfolk via Cleveland and Pittsburgh 
(known as Route 14); from Detroit to Milwaukee via Flint, 
Lansing and Grand Rapids, and from Grand Rapids to Chicago 
(known as Route 32) 1 CAA 66. 

Capital was later extended from Pittsburgh to Birmingham 
(known as Route 55). n CAB 447. (See Appendix V attached 
hereto for map showing Capital’s route system prior to Board’s 
decision here under review.) 

The Board extended Capital’s route No. 55 from Pittsburgh 
to New York in the same decision in which the Board extended 
Northwest to New York, 6 CAB 217. Also in the same pro¬ 
ceeding Capital received Chicago-Detroit non-stop authoriza¬ 
tion and this substantially changed the character of Capital’s 
route structure. Also it should be noted that in that case Capi¬ 
tal, like Northwest, was denied a Cleveland-New York service. 
Capital was required to stop at Pittsburgh on all flights be¬ 
tween New York and points west on routes No. 14 or 32, and 
service between New York and Pittsburgh was limited to 
flights originating or terminating at Chicago or at Knoxville, 
Tennessee, or points beyond. Thus Capital was required to 
make a stop at Pittsburgh on all flights between New York and 
Detroit, and could not serve New York and Milwaukee on the 
same flights. 


On September 23, 1946, the Board consolidated Capitals 
routes No. 14 and 32 (7 CAB 337). This authorized Capital to 
conduct Chicago-Cleveland, Chicago-Pittsburgh and Chicago- 
Washington non-stop operations on flights originating or ter¬ 
minating at Washington or Norfolk. 

On September 30, 1947, in a supplemental opinion in the 
North Central Case, Docket No. 415 et al., the Board extended 
Capital’s route No. 14 from Milwaukee to Minneapolis-St. Paul 
(8 CAB 477). It should be noted that this was issued simul¬ 
taneously with the decision extending Northwest from Detroit 
to Washington, and also that Capital’s Twin Cities-New York 
and Milwaukee-New York service was then restricted to two- 
plane service. j 

On February 19,1948 in the Middle Atlantic Area case deci¬ 
sion, Docket No. 674 et al., 9 CAB ..., Capital’s certificate for 
route No. 55 was modified so as to permit through-plane service 
between Milwaukee and/or the Twin Cities and New York- 
Newark via Pittsburgh. (It should be noted that the Board ip 
this proceeding again denied Capital a Cleveland-New York 
non-stop service.) Northwest protested on the ground that it 
had sought to have certain of its dockets included in the Middle 
Atlantic Area case, but had not been able to do so because of the 
limitations of the area involved, and had not been a party to or 
participant in that proceeding. Several other carriers protested 
on the ground that the modification of the restrictions was 
never at issue in the proceeding. 

On August 26, 1948 the Board vacated its original findings 
and restored the restriction previously in effect on Capital’s 
routes Nos. 14 and 15. (J. APP. 31-36 inc.) See also Appendix 
I attached hereto containing Mr. Jones’ concurring opinion! 
At the same time the Board, by Order Serial No. E-1904, in¬ 
stituted this proceeding (Docket No. 3469) to determine 
whether Capital should be authorized to operate on an un¬ 
restricted or one-stop basis between Chicago, Milwaukee and 
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the Twin Cities on the one hand, and New York-Newark on 
the other (J. APP. 36). On August 28, 1948, the Board issued 
an exemption order (Serial No. E-1905), permitting Capital to 
conduct operations as originally authorized in the Middle At¬ 
lantic Area case including one-plane service between the Twin 
Cities and Milwaukee, on the one hand, and New York-Newark, 
on the other, pending decision in Docket No. 3469 (J. APP. 8). 

The Board, in instituting this proceeding, included the ap¬ 
plications in Docket Nos. 1789 and 1790, in which Capital re¬ 
quested authority to conduct unrestricted service between 
Chicago on the one hand, and Cleveland, Akron, Youngstown, 
Pittsburgh on the other (J. APP. 16-20 inc.), which applica¬ 
tions had originally been assigned for hearing in the Great 
Lakes Area case (Docket No. 535 et al.), and subsequently as¬ 
signed for further hearing (J. APP. 21-31 inc.). The Board 
stated it was assigning Docket Nos. 1789 and 1790 for further 
hearing “in order to permit an expeditious and complete con¬ 
sideration of the entire problem” (J. APP. 36). On September 
23, 1948, a notice was issued to all interested parties in the 
instant proceeding that a prehearing conference would be held 
October 6,1948, and that the issues in this reopened proceeding 
wiU be limited “solely to the questions set out in the Supple¬ 
mental Opinion in the Middle Atlantic Area case, supra, relat¬ 
ing to Capital’s service in the area under consideration, and 
such other and additional matters relating to Capital’s pro¬ 
posals in Docket Nos. 1789 and 1790.” (Italics ours.) This 
notice was signed by Francis W. Brown, Chief Examiner (J. 
APP. 41, 42). 

A prehearing conference was held on October 6, 1948, before 
Examiner William F. Cusick, and his report thereon was served 
November 8, 1948 (J. APP. 43-48 inc.). This report recited 
that Northwest, American, TWA and United, as well as public 
counsel, (although public counsel later apparently concurred in 
the position of the Examiner), (J. APP. 53) contended that the 
only issue involved by reason of the Board’s order instituting 
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the proceeding was the question of long haul, non-stop service 
by Capital between the Twin Cities, Chicago, Milwaukee and 
New York, and that there was not involved any issue of shuttle 
service between intermediate cities such as between Detroit, 
Cleveland and Pittsburgh on the one hand, and New York on 
the other. Capital maintained that the issues were broad enough 
to include not only issues and questions involving service be¬ 
tween the Twin Cities, Milwaukee, Chicago and New York, but 
also the question of service by Capital between Detroit-New 
York, Cleveland-New York, Akron-New York, Youngstown- 
New York, and Pittsburgh-New York. The examiner ruled that 

i 

the Board’s order was broad enough to permit consideration of 
the contentions of Capital that it should be granted unrestricted 
operating rights between the points west of Pittsburgh on th6 
one hand, and New York on the other (J. APP. 46). 

Another question which was discussed at the pre-hearing 
conference related to whether other applications proposing 
service of a nature similar to that of Capital’s should be con4 
solidated for hearing. Northwest took the position that its ap¬ 
plication for removal of the restrictions on its Milwaukee-New 
York service should also be heard, but the examiner ruled: 

“In view of the fact that paragraph IV of the Board’s or¬ 
der appears to explicitly limit the proceeding to the ques¬ 
tion of service in the area by Capital, and to the further 
fact that in the opinion the record made in Dockets No. 
1789 and 1790 was reopened to include the Section 401 (h) 
proceeding ‘in order to permit expeditious’ hearing in the 
matter, it does not appear feasible to include other appli¬ 
cations such as Northwest’s proposal in a case of such, 
limited nature. Obviously, the inclusion of Northwest’s 
application would cause the scope of the proceeding to be 
expanded to include unlimited number of other applica-l 
tions in the same area which could only result in considera-j 
ble delay in determining the issues which were contem-; 
plated in the Board’s original order. 

“Accordingly, it is the examiner’s conclusion that the pro¬ 
ceeding is limited to a consideration of the matters in-1 
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volved in Dockets No. 1789, 1790 and 3469. The parties 
therefore are accordingly on notice as to the scope of the 
proceeding.” (J. APP. 46, 47.) 

There followed a discussion fixing dates for exchange of ex¬ 
hibits and hearing, the examiner indicating that the proceed¬ 
ing was to be expedited, despite protests of Northwest and the 
other carriers (J. APP. 48). 

On November 16, 1948, Northwest filed exceptions to the 
prehearing conference report, and moved that Northwest’s ap¬ 
plication, Docket No. 2272, be consolidated for hearing in the 
proceeding (J. APP. 49-52 inc.). 

American filed its exceptions and requested that the Board 
reverse the examiner’s ruling that non-stop service between 
New York and points west of Pittsburgh, other than Chicago, 
Milwaukee and Minneapolis-St. Paul is within the scope of the 
proceeding, or in the alternative, that the Board consolidate 
for hearing in this proceeding that part of American’s applica¬ 
tion which requests non-stop authority between New York 
and Cleveland (J. APP. 55, 56). (It should be noted that 
American has a one-stop New York-Cleveland service via 
Buffalo.) 

United filed a motion with the Board requesting that the 
Board set aside the Examiner’s ruling, and define the issues as 
involving questions relative to non-stop and one-stop service 
by Capital only between the points Chicago, Milwaukee, 
Minneapolis-St. Paul on one hand, and New York-Newark on 
the other; and if this be denied, that the Board broaden the 
scope of the proceeding and permit United to file and have 
heard its applications for removal of restrictions on United’s 
service to and from Milwaukee and Detroit insofar as they re¬ 
late to operations over the New York leg of its route No. 1 
(J. APP. 54). 

TWA filed a motion with the Board requesting that the Board 
reverse the ruling of the Examiner as to the scope of the con- 
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solidated proceeding, and limit its scope in accordance with 
the Board’s order in the Middle Atlantic Case instituting the 
proceeding (J. APP. 56). 

I 

The Board, on December 9,1948, denied the various motions 
for limiting the scope of the proceeding to questions involving 
Capital’s one-stop and non-stop service between Chicago, Mil¬ 
waukee and the Twin Cities on the one hand, and New York on 
the other hand, but consolidated that part of American’s ap¬ 
plication requesting non-stop authority between New York 
and Cleveland, and consolidated Northwest’s application in 
Docket No. 2272 in the proceeding, providing however 

! 

“4. That the hearing in the above entitled proceedings 
shall not be postponed by reason of the consolidation 
of the aforesaid applications of American and North¬ 
west.” (J. APP. 58-61 inc.) 

On December 10, 1948, Warren E. Baker, the Examiner as¬ 
signed to hearing the matter, issued a notice to all parties post¬ 
poning the hearing to January 24, 1949, due to the conflict of 
the original hearing date (January 10, 1949) with the Presi¬ 
dential inauguration. The examiner called attention in this 
notice to the fact that statements of counsel for Northwest and; 
American that the inclusion of their applications would not de¬ 
lay the proceeding were made known to the Board in connection 
with their motions for consolidation, and that they would be 

i 

expected to be ready for hearing on January 24th, 1949. (See 
Appendix II attached hereto.) 

• • * * i 

Hearing in the instant proceeding was held before Examiner 
Warren E. Baker commencing January 31, 1949, and closing 

■ 

on February 9, 1949. During the hearing Northwest pointed 

i 

out that it had tried to have its Cleveland-New York applica- j 
tion included in the proceeding (J. APP. 69). 

! 

On May 31, 1949, the Examiner issued his report recom¬ 
mending that Capital’s route No. 14 be extended from Pitts¬ 
burgh to New York subject to the restrictions (1) that service 
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between New York and Pittsburgh may only be rendered on 
flights originating or terminating at Cleveland or points north 
or west thereof, and (2) that service between New York and 
points west or north of Cleveland may be rendered only on 
flights serving Cleveland or other intermediate points between 
Cleveland and New York (J. APP. 70-74 inc.). Thus an un¬ 
restricted Cleveland-New York non-stop service was authorized 
in addition to that service already provided by United. 

On June 10, 1949, Northwest filed exceptions to the report 
of the examiner (J. APP. 74 through 81), and among others 
took the following exception: 

“Exception is further taken to the conclusions of the ex¬ 
aminer on page 60 that the reason which formerly justified 
restrictions on Capital’s service are no longer valid, and 
on page 61 that extension of route No. 14 from Pittsburgh 
to New York so as to provide a Cleveland-New York non¬ 
stop service and to provide service from points north of 
Detroit into New York via either Cleveland or Pittsburgh 
is justified despite the incidental diversion which might 
occur from other carriers on the ground that such conclu¬ 
sion is not justified by the evidence of record and, in fact, 
is contrary to the evidence and to law. Furthermore, 
Northwest has had on file with the Board an application 
for authorization of Cleveland-New York non-stop serv¬ 
ice since September 4, 1945 (Docket No. 2016). It does 
not appear in the record when, if ever. Capital’s applica¬ 
tion for extension of route No. 14 to New York was filed. 
The Board’s order (Docket 3469) to determine whether 
Capital’s route No. 14 should be extended into New York 
in such a manner as to allow Capital to conduct unrestrict¬ 
ed operations between New York on the one hand and 
Pittsburgh and points west of Pittsburgh on route No. 14 
on the other does not constitute an application by Capital 
for such service, and even if the Board’s order constituted 
an application for service by Capital so as to obviate the 
barriers of the State Airlines decision of the U. S. Court 
of Appeals, District of Columbia, April 6, 1949, it comes 
at least three years after the filing of Northwest’s applica¬ 
tion for the very service herein recommended by the Ex- 


aminer for Capital. Certainly the procedural due process 
requirements announced by the United States Supreme 
Court in the case of Ashbacker Radio Corporation v. Fed¬ 
eral Communications Commission,. 326 U. S. 327, 66 S. C. 
Rep. 148, are not met if the Board adopts this recommen¬ 
dation before Northwest’s application is even heard, as. a 
decision granting Capital’s such non-stop Cleveland-New 
York authorization would so increase the volume of avail¬ 
able service in that area as to preclude the Board’s grant¬ 
ing or at least affect the Board’s determination of North¬ 
west’s application at a later date. Certainly Northwest’s 
burden will be substantially increased thereby.” (J. APP. 
76, 77.) • | 

Northwest filed its brief in support of its exceptions on July 
18, 1949, and pointed out therein “it should be noted that 
Northwest has had on file with the Board an application for 
authorization of Cleveland-New York non-stop service (De¬ 
troit-New York via Cleveland) since September 4, 1945, 
Docket No. 2016, but such application was not included in the 
consolidated proceeding.” (J. APP. 84) 

i 

In the oral argument before the Board on September 12,1949, 
Northwest’s counsel pointed out further “Furthermore North¬ 
west might point out that they have had an application hi 
for an awfully long time to serve Cleveland-New York on its 
New York route, and to put Capital into this service would 
certainly affect that application. Therefore, it shouldn’t be con¬ 
sidered until Northwest’s application, which was filed a long 
time ago, is considered.” (J. APP. 85.) 

On May 25, 1950, the Board decided and on June 2, 1950, 
issued its decision amending Capital’s certificate by extending 
route No. 14 from Pittsburgh to New York, so as to authorize 
among other things unrestricted Cleveland-New York non-stop 
service (J. APP. 85-133 inc.). 

Mr. Jones’ dissenting opinion which commenced 

“I cannot agree with the majority decision in this proceed¬ 
ing. Particularly I am of the opinion that the authoriza- 
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tion granted Capital Airlines to conduct unlimited dupli¬ 
cate point to point service between New York and Cleve¬ 
land is contrary to every precept and standard of the 
judicial function entrusted to this Board,” 
is set forth on page 1S4 of the Joint Appendix and continues 
through page 150. 

Northwest on July S, 1950, filed a petition for rehearing, re- 
argument and reconsideration and for a stay of the effective 
date of the amendment of the certificate for route No. 14 
(J. APP. 158-188 inc.) and pointed out therein: 

******** Northwest filed an application to serve Cleve¬ 
land between Detroit and New York on September 4,1945 
(Docket 2016). No hearing has been held thereon. This 
application was filed prior to that of Capital for extension 
of route No. 14 into New York (October 24,1945, Docket 
2105), and the inauguration of the current proceedings 
and the grant herein will so seriously prejudice the applica¬ 
tion of Northwest as to practically preclude the possibility 
of it being granted.” (J. APP. 165.) 

On July 10, 1950, Northwest wrote the Board with reference 
to its petition for rehearing, etc., and pointed out the language 
above quoted under the heading “Award is untimely”, and 
called attention to a decision of the U. S. Court of Appeals, Dis¬ 
trict of Columbia Circuit, in the case of Seaboard & Western 
Airlines, Inc. v. Civil Aeronautics Board, 181 Fed. 2d 777, 
which had been reported in the June 26, 1950, issue of the 
advance sheets of the Federal Reporter, 2d series, and quoted 
from the language used by the court at page 779 in discussing 
the doctrine of the Ashbacker case to the effect that Seaboard 
& Western’s right is to have its application considered in any 
proceeding in which general consideration of the area is in¬ 
volved (J. APP. 189, 190). 

On July 21,1950, the Board issued its order denying North¬ 
west’s petition for reconsideration finding: 

“1. That Northwest requested that its application 
Docket 2272 be consolidated in the proceeding and that 
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the Board granted this request by Order Serial No. E-2277; 
• that Northwest did not at any time prior to the hearing 
in the proceeding request that the aforementioned Docket 
2016 be consolidated in the proceeding; and that North¬ 
west’s objection is not timely.” (J. APP. 191,192.) 

Thereupon Northwest filed its petition herein for judicial 
review. 



STATUTES INVOLVED 


Extracts from Civil Aeronautics Act of 1938 (Public Law 
716—75th Congress, Chap. 601—3d Session, S. 3845. Approved 
June 23, 1938. 52 Stat. 973; 49 U. S. C. 401-681). 

DECLARATION OF POLICY 

“Sec. 2. In the exercise and performance of its powers and 
duties under this Act, the Board shall consider the follow¬ 
ing, among other things, as being in the public interest, 
and in accordance with the public convenience and neces¬ 
sity— 

“ (a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 

“ (b) The regulation of air transportation in such man¬ 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to im¬ 
prove the relations between, and coordinate transportation 
by, air carriers; 

“ (c) The promotion of adequate, economical, and effi¬ 
cient service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices; 

“ (d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and 
of the national defense; 

“ (e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

“(f) The encouragement and development of civil 
aeronautics.” 
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Section 401, TITLE IV of the Statute relating to certificates 
of public convenience and necessity is quoted only in pertinent 
part: 

• •’ •' 

“Section 401 (a) No carrier shall engage in any air trans¬ 
portation unless , there is in force a certificate issued by 
the Board authorizing such air carrier to engage in such 
transportation. ****** 

********** 

“ (c) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a 
notice of such application in the office of the secretary of 
the Board and to such other persons as the Board may by 
regulation determine. Any interested person may file with 
the Board a protest or memorandum of opposition to or in 
support of the issuance of a certificate. Such application 
shall be set for public hearing , and the Board shall dispose 

of such application as speedily as possible ” 

• _ ! 

(Emphasis supplied); 

•, ■ • ' • j 

“Issuance of Certificate 

• * 

“ (d) (1) The Board shall issue a certificate authorizing 
the whole or any part of the transportation covered by 
the application, if it finds that the applicant is fit, willing^ 
and able to perform such transportation properly, and to 
conform to the provisions of this Act and the rules, regu-i 
lations, and requirements of the Board hereunder, and 
that such transportation is required by the public conven¬ 
ience and necessity; otherwise such application shall be 
denied.” 

EXEMPTION OF CARRIERS 

• ■ ■ • 

“Sec. 416, (b) (1) The Board, from time to time and to 
the extent necessary, may * * * exempt from the require¬ 
ments of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed there¬ 
under, any air carrier or class of air carriers, if it finds that 
the enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air car-; 
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riers by reason of the limited extent of, or unusual circum¬ 
stances affecting, the operations of such air carrier or class 
of air carriers and is not in the public interest.” 

CONDUCT OF PROCEEDINGS 

“Sec. 1001. The Board may conduct its proceedings in 
such manner as will be conclusive to the 'proper dispatch 
of business and to the ends of justice. * * *” 

(Emphasis supplied) 

JUDICIAL REVIEW OF BOARD’S ORDERS 

“Sec. 1006 (a). Any order, affirmative or negative, is¬ 
sued by the Board under this Act, except any order in re¬ 
spect of any foreign air carrier subject to the approval of 
the President as provided in section 801 of this Act, shall 
be subject to review by the circuit courts of appeals of 
the United States or the United States Court of Appeals for 
the District of Columbia upon petition, filed within sixty 
days after the entry of such order, by any person disclos¬ 
ing a substantial interest in such order. After the expira¬ 
tion of said sixty days a petition may be filed only by 
leave of court upon a showing of reasonable grounds for 
failure to file the petition theretofore. 

“Venue 

“ (b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 

"Tower of Court 

“ (d) Upon transmittal of the petition to the Board, the 
court shall have exclusive jurisdiction to affirm, modify, 
or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the Board. 
Upon good cause shown, interlocutory relief may be grant¬ 
ed by stay of the order or by such mandatory or other 
relief as may be appropriate: Provided, That no inter- 


locutory relief may be granted except upon at least five 
days’ notice to the Board.” 

Extracts from the Administrative Procedure Act (Public 
Law 404—79th Congress, Chapter 324—2d Session, S. 7. Ap¬ 
proved June 11, 1946. 60 Stat. 237, 5 U. S. C. 1001-1011). 

“Sec. 5 (a) NOTICE.—‘Persons entitled to notice of an 
agency hearing shall be timely informed of (1) the time, 
place, and nature thereof; (2) the legal authority and 
jurisdiction under which the hearing is to be held; and (3) 
the matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to the 
proceeding shall give prompt notice of issues controverted 
in fact or law; and in other instances agencies may by rule 
require responsive pleading. In fixing the times and places 
for hearings, due regard shall he had for the convenience 
and necessity of the parties or their representatives' ” 

(Emphasis supplied) 

“Sec. 5 (b) PROCEDURE.—‘The agency shall afford all 
interested parties opportunity for (1) the submission and 
consideration of facts, arguments, offers of settlement, or 
proposals of adjustment where time, the nature of the 
proceeding, and the public interest permit and (2) to the 
extent that the parties are unable so to determine any 
controversy by consent, hearing and decision upon notice 
and in conformity with Sections 7 and 8.’ ” 

“Sec. 9 (b) LICENSES.—‘In any case in which applica¬ 
tion is made for a license required by law the agency, 
with due regard to the rights or privileges of all the inter¬ 
ested parties or adversely affected persons and with reason¬ 
able dispatch, shall set and complete any proceedings re¬ 
quired to be conducted pursuant to Sections 7 and 8 of 
this Act or other proceedings required by law and shall 
make its decision. * * *’ ” 

(Emphasis supplied); 

“Sec. 10 (a) RIGHT OF REVIEW.—‘Any person sufi 
fering legal wrong because of any agency action, or ad¬ 
versely affected or aggrieved by such action within the 
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meaning,of any relevant statute, shall be entitled to judi¬ 
cial review thereof.*** , . 

“Sec. 10(e) SCOPE OF REVIEW.—‘So far as neces¬ 
sary to decision and where presented the reviewing court 
shall decide all relevant questions of law, interpret con¬ 
stitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, and abuse of discretion, or other¬ 
wise not in accordance with law; (2) contrary to consti¬ 
tutional right, power, privilege, or immunity; (3) in excess 
of statutory jurisdiction, authority, or limitations, or short 
of statutory right; (4) without observance of procedure 
required by law; (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 7 and 8 
or otherwise reviewed on the record of any agency hearing 
provided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo by 
the reviewing court. In making the foregoing determina¬ 
tions the court shall review the whole record or such por¬ 
tions thereof as may be cited by any party, and due ac¬ 
count shall be taken of the rule of prejudicial error/ ” 


STATEMENT OF POINTS 

i 

Counsel for Northwest and the Board entered into a stipula¬ 
tion on December 29,1950, limiting the issues on review to the 
following: 

1. That the Board exceeded its statutory powers by failing 
to include in its order of consolidation all applications then 
pending for service in the area under consideration, including 
Northwest’s Docket 20161 

i 

2. That petitioner’s rights to a full, fair hearing on its appli¬ 
cation for Cleveland-New York service have been fatally prej¬ 
udiced as a result of the Board’s action herein contrary to the 
Constitution and the laws of the United States (J. APP. IS). 

Petitioner relies on the following points: 

A. Northwest’s proposed Cleveland-New York service arid 
Capital’s authorization of such service are mutually ex¬ 
clusive. 

B. The Board had the affirmative duty to include all pend¬ 
ing applications involving service in the area under con¬ 
sideration which are mutually exclusive, in a consolidated 
proceeding, or at least to provide for their comparative 
hearings. 

C. The Board’s action in setting up and expediting this pro¬ 
ceeding on limited “forced draft” basis has precluded 
Northwest from proper hearing on its application. 

D. The public, as well as Northwest, has been seriously prej¬ 
udiced by the Board’s failure to consolidate Northwest’s 
application since there has been no comparative evalua T 
tion of Northwest’s and Capital’s proposals. 

i 

E. The Board’s claim that Northwest is barred by estoppel 

is not equitable and is unconscionable in view of duress 
imposed by the Board on Northwest. ! 




F. The essential elements of estoppel or kindred doctrine are 
not present. 

G. Northwest exercised due diligence, and its efforts were 
timely under the circumstances. 

H. There was no voluntary or intentional abandonment, 
waiver, or relinquishment of Northwest’s right to hearing 
on its application, since Northwest repeatedly called the 
Board’s attention during the course of the proceeding to 
the fact that it was being deprived of its right to a full 
and fair hearing. 

I. Board’s action was arbitrary, capricious and invalid. 
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V 

i 

SUMMARY OF ARGUMENT 

i 

j 

The Civil Aeronautics Board, over the vigorous dissent of 
Member Jones, granted to Capital Airlines an unrestricted 
Cleveland-New York service authorization despite the fact that 
it had twice previously denied such authorization; despite the 
fact that it had not heard Northwest’s mutually exclusive ap- 

i 

plication pending since September 4, 1945 for such service; 
despite its Statement of Policy with respect to its Economic 
Program for 1949 and to correction of uneconomic situations 
due to excessive competition over certain route segments; and 
despite its failure to issue its exhaustive study of the existing 
route pattern which it announced would be ready by July 1, 
1949. (See Appendix EH.) 

i 

This was the culmination of a series of steps (some of which 
were ex parte) by the Board, designed to broaden certificate 
authorizations of Capital Airlines without proper regard for the 
rights of others or for the public interest. 

i 

j 

In the Middle Atlantic Area Case, supra, where the Board 
proceeded to award Capital something not applied for or in issue 
in the proceeding, upon protest of others, including Northwest, 
the Board attempted to correct such erroneous action by vacat¬ 
ing its order and by setting for “expeditious hearing” matters 
relating solely to Capital’s service in the area. When the Board 
finally consolidated Northwest’s restriction removal and Ameri¬ 
can’s Cleveland-New York applications, it was on the express 
condition that the hearing be not thereby delayed. The Board, 
instead of setting for hearing all applications pending for service 
in the area involved, proceeded under forced draft to a hearing 
delineated as solely concerned with Capital Airlines’ proposals 
and only under limited conditions agreed to include any other 
matters in the hearing. 

Is this proceeding in a manner conducive to the proper dis¬ 
patch of business and to the ends of justice required by the Act 



24 

when Northwest’s application had been awaiting hearing since 
September, 1945? 

Is this the due regard for the convenience and necessity of the 
parties required by the Administrative Procedure Act? 

Is this the proper protection of the public interest required 
by law? 

The Board contends that Northwest’s right to consolidated 
or comparative hearing is barred by the fact that Northwest 
did not formally insist prior to the hearing that its Cleveland- 
New York application be consolidated and that the subsequent, 
repeated protests and objections during the course of the pro¬ 
ceeding were not timely. 

This contention, in the absence of a voluntary and intentional 
abandonment or relinquishment of its application, must rest 
on some theory of laches or estoppel. It is submitted that, un¬ 
der the circumstances of restraint, coercion or duress imposed 
by the Board and the affirmative duty imposed on the Board to 
set for hearing all applications pending for service in the area, 
no such theory is tenable. 
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- • .yj i 

ARGUMENT . 

• * i. 

A. Proposals Are Mutually Exclusive. 

The grant to Capital of a Cleveland-New York authorization 
has for all practical purposes foreclosed an effective hearing for 
Northwest on its Cleveland-New York application pending 
since September 4,1945. Northwest’s burden of proving public 
need for a third carrier in addition to the-services of United 
and Capital has become so difficult as to render a subsequent 
hearing nugatory. 

‘ 

The Board’s recent decision in the Southern Service to the 
West Case, Docket No. 1102 et al., issued February 8, 1951, 
clearly shows that it is extremely unlikely that any additional 
competitive services will be authorized except under most un¬ 
usual and compelling circumstances. . ' 

B. The Board Had the Affirmative Duty to Include All Pending Applica¬ 
tions Involving Service in the Area Under Consideration Which Are 
Mutually Exclusive in a Consolidated Proceeding, or at Least Provide 
for Their Comparative Hearings. 

As hereinafter discussed more fully, this Court made it clear 
in the case of Seaboard and Western Airlines v. the Civil Aero¬ 
nautics Board, 181 Fed. 2d 777, that if the Board has under 
consideration in a pending proceeding, the fixing of routes in 
an area and the selection of carriers to operate over those routes, 
it must include in the proceeding all pending applications for 
certificates over such proposed routes. 
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C. The Board's Action in Setting Up and Expediting This Proceeding on 

Limited “Forced Draft” Basis Has Precluded Northwest from Proper 

Hearing on Its Application. 

The Board, in denying Northwest’s petition for rehearing, 
etc., stated that Northwest did not at any time prior to the 
hearing in the proceeding request that its application in Docket 
2016 be consolidated in the proceedings, although it had re¬ 
quested and the Board granted consolidation of its restriction 
removal application. Docket 2272, in the proceeding, and that 
Northwest’s objection was not timely. 

From all the facts of record herein it appears that the Board 
was motivated by some desire to extend Capital’s route No. 14 
from Pittsburgh to New York which it had refused to do direct¬ 
ly, but proceeded to do indirectly in its Middle Atlantic Area 
Case decision of February 19, 1948 even though the matter 
was not at issue in that proceeding and as Member Jones points 
out in his concurring decision, was void ab initio. (See Appen¬ 
dix I.) 

When this mistake was called to its attention, the Board 
proceeded to provide for an expeditious hearing of its Docket 
No. 3469 with Capital’s applications. Docket Nos. 1789 and 
1790. As the issues were framed by the Board in Order Serial 
E-1904, it appeared that the matters primarily to be deter¬ 
mined were Capital’s authority to operate between the Twin 
Cities and Milwaukee on the one hand, and New York-Newark 
on the other, which, of course, would have a vital competitive 
effect on the Twin Cities-New York and Milwaukee-New York 
operations of Northwest (J. APP. 31). 

Northwest attended the prehearing conference on October 8, 
1948, and with the foregoing issues in mind, first requested the 
inclusion of its Docket No. 2272 (relief from restrictions on 
New York service), and was advised by the examiner that the 
proceeding was explicitly limited by the Board to the question 
of service in the area by Capital, and that it was not feasible 
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to include other applications in the case of such a limited nature 
(J. APP. 46, 47). 

j 

It is apparently the position of the Board that Northwest 
should have affirmatively petitioned to have its Docket 2016 
included in the proceeding despite the clear indication by the 
examiner of the futility of such action. Evidence in the record 
shows that Northwest tried to have its Cleveland-New York 
application included but the record does not officially show the 
precise nature of such efforts (J. APP. 70). The record dpes 
show, however, that its Docket No. 2272 was included in the 
proceeding by the Board only on the condition that hearings 
in the proceeding be not delayed by such consolidation (J. APP. 
61). | 

Despite repeated protests of Northwest, in its exceptions to 
the Examiner’s report, in its brief to the Board in support of 
such exceptions, in its oral argument to the Board, and in its 
petition for rehearing, calling the Board’s attention to the fact 
that its Docket 2016 had been pending since September 4,1945, 
and that no hearing had been held thereon, nor any hearing set, 
and that any award to Capital in the instant case would fatally 
prejudice Northwest’s right to a full, fair hearing on its applica¬ 
tion Docket 2016, the Board takes the position that Northwest 
was under the affirmative and positive duty to request (in 
writing presumably) prior to the hearing that its application 
in Docket 2016 be consolidated in the proceeding, and that its 
subsequent objections were not timely. In other words, it; is 
contended, that regardless of the circumstances, and North¬ 
west’s efforts, it did not do enough to avoid being barred from 
an effective hearing of its Cleveland-New York application. 

In the face of the provisions of the statutes hereinbefore 
quoted, namely Sections 401 and 1001 of the Civil Aeronautics 
Act, which requires the Board to set the applications for hear¬ 
ing and proceed to dispose of same “as speedily as possible,” in 
a manner conducive to the proper dispatch of business and the 
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ends of justice, and Sections 5 (a), and 9 (b) of the Administra¬ 
tive Procedure Act which requires the agency to have due re¬ 
gard for the convenience and necessity of the parties and to 
proceed with “reasonable dispatch” to set and complete any 
required proceedings, can. the Board be heard to say that an 
applicant’s efforts were not timely when the Board arbitrarily 
and capriciously failed to discharge its. affirmative and manda¬ 
tory statutory duties? 

Can the Board’s duty- to proceed with proper dispatch as re¬ 
quired by law be thus shifted to impose the burden on the 
applicants to compel the Board to perform such duties? The 
Board took this position in the face of the decision of this court 
in the case of Seaboard & Western Airlines v. Civil Aeronautics 
Board, 181 Fed- 2d 777, which, in discussing the doctrine of 
the case of Ashbacker Radio Corporation v. Federal Communi¬ 
cations Commission, 326 U. S. 327,66 Supreme Ct. 148, pointed 
out at page 779: . 

******* At the same time, it seems equally clear that if 
the Board has under consideration in a pending proceed¬ 
ing the fixing of routes, generally or of a specific nature, in 
an area and the selection of carriers to operate,over those 
routes, it must include in the 'proceeding all pending ap¬ 
plications for certificates over such proposed routes. Other¬ 
wise, the statutory rights of excluded applicants to hearing 
and decision upon their applications would be futile.” 

(Emphasis supplied) 

and at page 780: 

******* (Seaboard & Western Airlines) right is to have 
its application considered in any proceeding in which gen¬ 
eral consideration of the area is reopened.” 

Nothing in the very recent case of Western Airlines, Inc. v. 
Civil Aeronautics Board decided September 28, 1950, 184 Fed. 
2d 545, conflicts with the Seaboard & Western Case, supra. 

The court in that case merely held that where it appeared 
that the Board had, not made any order which finally deprived 
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petitioner of a right and had not finally acted in any one of the 
alleged mutually exclusive matters, the Board did not'abuse 
its-discretion in denying Western’s petition to consolidate. How¬ 
ever, the court in that case made it clear that if the Board had 
finally acted and renewed Southwest's and West Coast’s certifi- 

i 

cates without having previously heard the applications of West¬ 
ern and Western Airlines of the Pacific, Inc., and the latter had 
petitioned to review the Board’s order, an exact replica of the 

i 

Ashbacker case would be before the court. The court further 
stated: (page 552) 

“Our decision here, of course would not preclude a peti¬ 
tion for review if, in the development of the several cases, a 
condition should arise where a decision of one of the cases 
forecloses an effective hearing of one of the other cases.’* 

Furthermore that case points up the essence of the Ash¬ 
backer principle and adaptability to the case at bar. It cannot 
be denied that here as in the Ashbacker case: 

“the statutory right of petitioner to a hearing on its appli¬ 
cation ***** has as a practical matter been substantial¬ 
ly nullified by the grant of Fetzer (Capital) Application.” 
(Substitution ours.) 

as the Board is not likely to grant authorization to another car¬ 
rier and Northwest’s burden has become so insuperable as to 
render a hearing nugatory. 

Certainly petitioner was entitled to the comparative hearing 
obligatory in such circumstances. See Radio Cincinnati, Inc. v. 
Federal Communications Commission, D. C. Circuit 1949, 177 
Fed. 2d 92 where this Court said, 

“Since the two applications were mutually exclusive, this 
comparative hearing was required by the now familiar 
doctrine of the Ashbacker case.” 


and Kentucky Broadcasting Corp. v. Federal Communications 
Commission, 1949, 4 U. S. App. D. C. 88S, 174 Fed. 2d 38. j 


The one thing that is clear from the Western case, supra. 


is 
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that until the Board had finally acted with respect to the 
Capital award. Northwest was not in a position to ask for judi¬ 
cial review, as applying the principle of that case. Northwest 
was not deprived of any right until such final action of the 
Board. 

It should be noted further that in the Ashbacker case the 
grant of the Fetzer license was for three years, (326 U. S. 326, 
at page 332, 66 S. Ct. 148 at page 150) whereas the Capital 
grant in the instant case is a permanent certificate. Thus the 
character of the injury sustained by Ashbacker was but tem¬ 
porary and conceivably subject to correction, whereas the in¬ 
jury sustained by Northwest is permanent and practically ir¬ 
reparable unless relief is granted here. 

Nor is there anything in the United States Supreme Court 
decision in the case of Civil Aeronautics Board v. State Airlines, 
338 U. S. 572, 70 Supreme Court Rep. 379, to indicate the con¬ 
trary. That court pointed out: 

“The Board’s major standard is the public interest in 
having convenient routes served by fit and able carriers. 
These questions are to be determined in the hearings after 
notice. The prime purpose of allowing interested persons to 
offer evidence is to give the Board the advantage of all 
available information as a basis for its selection of the ap¬ 
plicant best qualified to serve the public interest. Cf. Fed¬ 
eral Communications Commission v. Sanders Bros. Radio 
Station, 309 U. S. 470, 477, 642, 660 Sup. Ct. 693, 698; 84 
L. Ed. 869, 1037. If the Board had neglected this purpose. 
State could rightfully complain.” (Emphasis supplied) 
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D. Public Interest Has Been Prejudiced. 

The public interest has been prejudiced by not having the ! 
benefit of a comparative evaluation of Northwest’s and Capi¬ 
tal’s proposals. It might well be more in the public interest to j 
have Northwest’s Cleveland-New York service in addition to ] 
the one-stop services of Capital and American. A glance at j 
the maps of Northwest’s and Capital’s systems (Appendices j 
IV and V) clearly indicates the many possible comparisons of ; 
public interest to be balanced. 

Furthermore, the economic impact on carriers of the grant¬ 
ing or denial of new route authorizations may be so far reaching j 
and directly affect the amount of mail compensation needed j 
from the Government as to be a matter of vital public in- j 
terest. Thus where there has not been a complete comparative | 
evaluation of all pending applications the public interest may j 
be seriously prejudiced. I 

In the case of W. R. Grace & Co. v. Civil Aeronautics Board, i 

i 

154 Fed. 2d 271, at page 286, the Court of Appeals for the I 
Second Circuit pointed out “with increasing emphasis the Su- ] 
preme Court has admonished us that, in court review of such 
administrative orders as this now before us, the public interest j 
looms large. Accordingly since this is not merely private liti- j 
gation overly nice scrutiny of the pleadings and undue stress 
on alleged estoppels have no place here.” 


i 

; 

i 

i 

i 

! 

i 

j 

j 

l 

i 

i 

i 

j 

i 

i 
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E. Board’s Claim That Northwest Is Barred by Estoppel Is Inequitable 

and Unconscionable. 

Northwest is met with the contention by the Board that it 
did not timely seek to have its application included in the pro¬ 
ceeding. In other words that it is barred because of laches or is 
estopped or has waived its right by acquiescing and participat¬ 
ing in the proceeding. In evaluating this contention, it is neces¬ 
sary to examine the precise factual situation that existed. In 
the first place the Chief Examiner’s notice of the prehearing 
conference indicated that the proceeding would be confined to 
matters solely relating to the service of Capital Airlines and that 
no delay in the hearing would be permitted (J. APP. 41, 42). In 
the second place the Examiner in the prehearing conference 
clearly announced that there would be no consolidations (J. 
APP. 47). In the third place the Board’s initial order instituting 
the proceeding indicated that Northwest’s primary interest was 
the threatened exposure to competitive service by Capital be¬ 
tween the Twin Cities and New York and between Milwaukee 
and New York. Northwest thus first sought inclusion of re¬ 
moval of its New York restriction as being closely related to 
the primary issue clearly announced by the Board (J. APP. 36). 
It did not become finally clear until the December 9, 1948 
order of consolidation that the issue of Capital’s Cleveland- 
New York service was to be included, and at that time the 
Board’s order stated that the consolidation of Northwest’s ap¬ 
plication for removal of its restriction and American’s applica¬ 
tion for Cleveland-New York service must not delay the hear¬ 
ing. In the face of such coercion and restraint was Northwest 
not justified in assuming that further requests would be futile? 

Was Northwest then in a position to insist on a consolidation 
of its Cleveland-New York application in the face of this ex¬ 
treme pressure and haste on the part of the Board to proceed 
with consideration of Capital’s proposed service? Can the Board 
say we are going to have a hearing right away on one carrier’s 
application and we are not going to permit any delays by ex- 
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paneling issues and hearing other applications and then be heard 
to say that because other applicants did not force their way in, 
they have thereby lost their rights? Clearly such procedure re¬ 
strained Northwest's exercise of freedom of choice and action. 

| 

Can it be said Northwest, under such restraint, coercion or 
duress, has slept on its rights or that it has not exerted the; 

• . j 

proper diligence when the Board has the affirmative and manda¬ 
tory duty under the law to set down for hearing and dispose of 
applications “as speedily as possible” or “with reasonable dis¬ 
patch ”? 

How can the Board reconcile its haste and insistence on pro¬ 
ceeding with the Capital applications with its inaction insofar 
as Northwest’s application is concerned? How can it reconcile 
its action here with its Economic Program for 1949, announced 
February 25,1949, (See Appendix HI) the effect of which was: 
to seek elimination of duplicating competitive services? 

I 

Certainly this is not the vigilance for the rights of the parties 
which this Court said in the case of Kuhn v. Civil Aeronautics, 
183 Fed. 2d 839 at p. 843, is required by administrative agencies. 


i 












F. The Elements of Estoppel Are Lacking. 

Volume SI, Corpus Juris Secundum, on the subject Estoppel 
discloses the following pertinent principles and necessary ele¬ 
ments of estoppel: 

Estoppels are odious and are not favored by the law because 
they exclude the truth. (P. 19S.) 

The wisdom and justice of the principle of estoppel is general¬ 
ly recognized as being founded on principles of equity, morality 
and justice, and in accord with good conscience, honesty and 
reason. (P. 193.) 

It should be applied with great care and caution in each case, 
and where a party is to be deprived of his right to maintain 
action by estoppel, equity must be strong. (P. 250, Note 11.) 

It is not ordinarily applicable in unilateral legislative or ad¬ 
ministrative proceedings. (P. 250, Note 2.) 

The doctrine can be invoked only to permit fair dealing and 
to prevent results contrary to good conscience and fair play. 
(P. 252.) 

A party may be precluded by counter-estoppel from asserting 
an estoppel, and where an estoppel exists against an estoppel 
the matter is left as if neither estoppel has been offered. (P. 
253.) 

Under the subheading “Essential Elements” beginning page 
254 of 31 CJS, we find the following: A waiver in derogation 
of a statutory right is not favored and will not be inferred from 
doubtful acts. (Page 259, Note 80, citing Dunbar v. Famham, 
196 A. 237, 109 Vt. SIS, 114 ALR 996.) 

There can be no estoppel where a party claiming estoppel 
had notice or knowledge of the facts. (P. 271, Note 86.) Or 
when the law charges him with knowledge. (See also Froslee 
v. Sonju, 209 Minn. 522, 297 N. W. 1.) 

A party may not properly base a claim of estoppel in his 
favor on his own wrongful act or dereliction of duty, or on acts 
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or omissions induced by his own conduct, concealment or repre¬ 
sentation. This is on the theory that the doctrine of estoppel is! 
for the protection of innocent persons, and only the innocent 
may invoke it. There is some element of the maxim that one 
must come into a court of equity with clean hands. (P. 281.) j 

There may be such failure to perform a duty owing by the! 
person claiming the estoppel to the person sought to be estopped 
as to preclude the former from relying on an estoppel. (P. 282, 
Note 63, citing Groveland Banking Company v. City National 
Bank, 234 S. W. 643,144 Tenn. 520.) 

A party may not properly claim that an estoppel arises in his 
favor from his own omissions or mistake. (P. 282, Note 64.) j 
See also R. H. Stearns Co. v. U. S., 291 U. S. 325, 54 S. Ct. 325, 
to the effect that person who prevents a thing from being done 1 
may not avail himself of the nonperformance which he has him¬ 
self occasioned. j 

In order to work a judicial estoppel the position first assumed 
must have been taken knowingly and free of inducement by the 
opposite party. (P. 378.) 

The doctrine of estoppel will not apply to a private individual 
where the public interest is concerned. (P. 410, Note 49.) 

i 

i 

An estoppel cannot be the means of successfully avoiding 

\ 

the requirements of legislation enacted for the protection of 
the public interest. (Scott Paper Company v. Marcalus Manu¬ 
facturing Company, 326 U. S. 249, 257, 66 Sup. Ct. 101, 90 
L. Ed. 47.) | 

The Supreme Court in the recent case of Snyder v. Buck, 71 
Supreme Ct. Rep. 93, held that the declared policy of Congress 
cannot be altered by agreement of the parties or by some 
theory of estoppel. 

In the recent case of Oliver v. Oliver, 185 Fed. 2d 429, this 
court affirmed the principle that estoppel cannot be set up in 

i 

i 

i 


i 
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opposition to a public policy laid down by the law making 
power. 

In Skinner v. Dow Chemical Company, Inc., 90 Fed. Supp. 
877, the court points out that the doctrine of laches is of a 
highly penal character and will not be applied when manifestly 
inequitable, and particularly where the party claiming estoppel 
conducts himself with a careless indifference to the means of 
information reasonably at hand or ignores highly suspicious 
circumstances. 

In the case of Chisholm v. House, 183 Fed. 2d 619, the Court 
of Appeals for the 10th Circuit had occasion to discuss laches 
and estoppel, and pointed out that they have their roots in 
equity and are governed by equitable considerations, and that 
one of the essential elements is that the facts relied upon must 
be known to the party estopped or knowledge be necessarily 
imputed to him, and another essential element is that the 
truth of these facts must be unknown to the one claiming the 
benefit of estoppel. 

In the case of Panther Rubber Manufacturing Company v. 
Commissioner of Internal Revenue, 45 Fed. 2d 314, the court 
held that there can be no waiver where it was obtained by 
duress. 

In view of all the foregoing and in view of the circumstances 
of the case at bar how can an estoppel be recognized when in 
doing so, not only would appellant be deprived of its right to a 
fair hearing, but also the public interest would suffer? 


S7 

G. Northwest Exercised Due Diligence, and Its Efforts Were Timely under 
the Circumstances. 

The record is not clear as to what Northwest’s efforts were 
in respect to attempting to have its Cleveland-New York appli¬ 
cation included. It does tell us, however, that Northwest tried 
to have it included and this is found in the cross-examination 
of Mr. Andrew Brown, witness for the city of Cleveland. 

“Q. You are aware of the fact that Northwest has an 
application to serve Cleveland and New York? ! 
A. I thought you had one. It must be three or four 
years old. 

“Q. You intervened in that case? A. I filed an interi- 
vening petition for the city of Cleveland. 

“Q. For your information. Northwest tried to get that 
heard at this time. But the question I wanted tp 
ask was. Does your appearance here in behalf of thp 
application indicate that you have a preference for 
either American or Capital over Northwest or any 
other carrier that might make an application? 

A. When I started out my statement I said that 
this was the first time in recent years in which we 
had had an opportunity to advance our interests in 
the Cleveland-New York and Cleveland-Chicago 
service, and that my appearance here, which hap¬ 
pened to be somewhat in support of American and 
Capital, was not to be taken that I carried any brief 
for either or both of those lines. I do not.” 

Not only does this indicate diligence on the part of North-j 
west but it also indicates that the city of Cleveland’s interest 
might also have been better served by a Cleveland-New York 
service from Northwest since it already has the Cleveland- 
New York services of Capital via Pittsburgh and of American 
via Buffalo, and the public interest might be more favorably 
advanced by the additional Cleveland-New York service of 
Northwest. 


i 

i 

! 

i 

i 
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H. There Was No Voluntary or Intentional Abandonment, Waiver, or Re¬ 
linquishment of Northwest's Right to Hearing. 

The effect of Northwest in going forward with its participa¬ 
tion in the proceeding without formally applying for further 
consolidation cannot by any stretch of imagination constitute 
a waiver of its rights, acquiescence or estoppel, since the con¬ 
ditions imposed by the Board limited Northwest's freedom of 
action and ability to act voluntarily. Furthermore Northwest 
repeatedly called the Board’s attention to the matter at various 
stages of the proceeding, viz.: 

1. On exceptions to the Examiner’s report in June, 1949, 
when its application had been awaiting hearing for almost 
four years, and 

2. Again in its brief to Examiner in July of 1949, and 

3. Again at the oral argument of September, 1949, and 

4. Again on its petition for rehearing in June, 1950—almost 
five years after the filing of the application. 
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L Board’s Action Is Arbitrary, Capricious and Invalid. 

During all of this time no action had been taken by the 
Board to set Northwest’s application down for hearing. The 
persistence of the Board in forcing the hearing on the Capital 
application and, even before that, its action in granting Capi-j 
tal’s application for which no proof had been offered in the 
Middle Atlantic case, and the exclusion and the failure to heed 
Northwest’s repeated requests for inclusion of its Cleveland- 
New York application, can be characterized only as arbitrary, 
unreasonable and capricious action of the Board. 

The dissenting opinion of Mr. Jones properly sheds light on 
this otherwise inexplicable situation in which he stated: 

“It was always my understanding that under American j 
justice all applicants before a court or quasi-judicial agen¬ 
cy in a judicial matter are supposed to be treated equally, 
and a decision rendered upon the law and evidence of 
record, be they small or large, rich or poor. * * *” 

i 

“I must conclude that no other inference can be drawn ! 
from the opinion of the majority than that it has substi- j 
tutea its own preferences and convictions in disregard of j 
the law and the evidence and the accepted standards of! 
adjudication. No matter how good the intentions of the j 
majority may be, such actions will, if long continued, de-1 
stroy the agency and bring irreparable harm to our na- j 
tional air transport system conceived under the Civil i 
Aeronautics Act.” (J. APP. 149, 150.) 

Mr. Jones closes his dissent with the excerpt from an opinion 
of former Chief Justice Hughes: 

! 

“Administrative agencies, which we earnestly desire to 
succeed in discharging their important tasks according to 
the basic requirements of their authority, will achieve 
that end to the extent that they perform their work with j 
the recognized responsibility that attaches to judges and j 
with the impartiality and independence which is associated j 
with the judicial office. Deliberation, fairness, conscientious 
appraisal of evidence, determinations according to the 
facts, and the impartial application of the law, whether I 
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the controversies are decided in the courts or in administra¬ 
tive tribunals, these are the safeguards of society.” (J. 
APP. 149,150.) 

The above quotation is from the case of Morgan v. U. S., 
304 U. S. 1, 58 Sup. Ct. Rep. 773, in which the court held that 
the Secretary of Agriculture had failed to provide the full 
hearing required, and the court stated: 

“As the hearing was fatally defective, the order of the 
Secretary was invalid.” 

See also U. S. ex rel. Knauff v. McGrath et al., 181 Fed. 2d 
829, where the court holds that the arbitrary use of administra¬ 
tive authority is invalid. 

There is no question of the power of the court under Section 
1006 (c) of the Civil Aeronautics Act, supra, to set aside the 
order complained of, in whole or in part, and to order further 
proceedings by the Board. 

It is obvious that no part of the Board’s decision can stand 
inasmuch as Northwest’s right to a full, fair hearing on its 
application may be vitally prejudiced by any extension of route 
No. 14 to New York. This is not inconsistent with the holdings 
in the cases of Federal Communications Commission v. Potts- 
ville Broadcasting Company, 309 U. S. 134, 60 Sup. Ct. Rep. 
437, and Fly v. Heitmeyer, 309 U. S. 146, 60 Sup. Ct. Rep. 443. 

It is submitted that the decision of the Board should be set 
aside in its entirety and a new proceeding ordered where the 
facts may be fully developed and all questions be clearly pre¬ 
sented and evaluated on a comparative basis as the interests 
involved are so interwoven and dependent as to be inseparable. 
Furthermore, it is clear that where a full hearing has been 
denied a party, the reviewing court cannot know what a full 
hearing might have shown and for that reason cannot speculate 
as to the prejudice involved as a result of the error. (See Pow¬ 
hatan Mining Company et al. v. Ickes et al., 118 Fed. 2d 105.) 
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The petitioner. Northwest Airlines, Inc., respectfully sub¬ 
mits that the orders entered by the Civil Aeronautics Board on 
July 21, 1950, and on May 25,1950, be set aside and that this 
case should be remanded to the Board for procedure consistent; 
with the court’s opinion. 

Dated at St. Paul, Minnesota, February 14, 1951. 

A. E. Flo an 

Vice President & Secretary 
Northwest Airlines, Inc. 
1885 University Avenue 
St. Paul 1, Minnesota 

I 

C. Edward Leasure 
1518 K Street, N. W. 

i 

Washington 5, D. C. j 

Attorneys for Petitioner j 
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APPENDIX I 

From Supplemental Opinion of Civil Aeronautics Board in 
Middle Atlantic Area Case, Docket 674 et al. 

JONES, MEMBER, CONCURRING: 

I concur. I wish, however, to remark upon that part of the 
Board’s decision having to do with the modification of the re¬ 
strictions on Capital’s certificates for its Routes 14 and 55. 
Upon reconsideration the Board has vacated this portion of its 
original opinion and order. The restrictions on said certificates 
have been ordered restored. 

It would appear that the modification of these restrictions 
was never at issue in the original proceedings. No notice was 
given and no hearing was had in this respect. No record was 
established from which findings of facts and conclusions could 
properly be drawn. The amendments of the certificates em¬ 
bracing these modifications were, therefore, void ab initio. 
Thus I conclude that they were included in the original opinion 
and order through legal error. This being the case, the Board 
had authority to correct its own mistake. 


Harold A. Jones 


I 
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APPENDIX n | 

CIVIL AERONAUTICS BOARD j 

Washington, D. C. 

MILWAUKEE-CHICAGO-NEW YORK | 

RESTRICTION CASE 
Docket No. 3469, et al. 

i 

December 10, 19481 

NOTICE TO ALL PARTIES: 

Due to factors which have arisen since the issuance of the ; 
prehearing conference report in this proceeding, it is necessary 
to notify parties of matters supplemental to those contained in 
the prehearing conference report. Under the present schedule of 
procedural dates, the hearing in this case would be held during j 
the same week as the Presidential Inauguration. In view of | 
the expected crowded conditions of the city and the probable | 
lack of hotel accommodations for counsel and witnesses, it is j 
necessary to postpone the hearing until January 24, 1949. 

i 

At the prehearing conference, counsel for Northwest and! 
American stated that, in the event their applications (Docket j 
Nos. 2272 and 1980) were consolidated with the subject pro¬ 
ceeding, they would be ready to proceed with the hearing ten-1 
tatively scheduled for January 10,1949. The Board in its order j 
instituting the present 401 (h) proceeding, indicated that it j 
reopened the record made in Docket Nos. 1789 and 1790 “ini 
order to permit an expeditious” hearing in the matter. The I 
aforementioned statements of counsel for Northwest and j 
American were made known to the Board for consideration in 
connection with the motions of Northwest and American to 
consolidate with the present case their applications to improve 
their presently existing services between New York/Newark 
and various points west of Pittsburgh. The Board by order 
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(Serial No. E-2277) has consolidated these applications and 
thereby somewhat enlarged the scope of this proceeding. 

The application of Northwest (Docket No. 2272) requests 
the elimination or modification of the restriction on its opera¬ 
tions between Twin Cities and New York via Milwaukee and 
Detroit, which prevents service to points east of Milwaukee 
except on long-haul flights which serve both New York and 
Twin Cities. This application thus involves potential New 
York-Detroit, Detroit-Milwaukee, and Detroit-Twin Cities 
turnaround services. The question of unrestricted services be¬ 
tween Washington, Pittsburgh, and Cleveland on the one hand, 
and Detroit, Milwaukee, and Twin Cities on the other is not 
within the scope of the consolidated proceeding. 

That portion of the application of American (Docket No. 
1980) which has been consolidated with this proceeding seeks 
only the authorization to provide non-stop service between 
Cleveland and New’ York instead of the presently authorized 
one-stop service. 

As was pointed out in the prehearing conference report, the 
reopened proceeding on Docket Nos. 1789 and 1790 concerns 
the request of Capital to provide unrestricted service between 
Chicago on the one hand and Cleveland, Akron, Youngstown, 
and Pittsburgh on the other. The proceeding initiated by the 
Board concerns whether the public convenience and necessity 
require that route No. 14 of Capital Airlines be extended to 
New York-Newark in such manner as to authorize service by 
Capital Airlines between New York-Newark and Pittsburgh, 
and between New York-Newark and any point on route No. 
14 west of Pittsburgh, on an unrestricted and non-stop basis, 
or so as to authorize any part of the foregoing. However, the 
question of removing the restriction on the service between 
Milwaukee and Twin Cities, which requires flights to originate 
or terminate at Detroit or points east, is not involved in the 
proceeding. 
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It is assumed that in view of their motions to consolidate and 
their representations at the prehearing conference, Northwest 
and American have begun to work on the exhibits to be filed 
in this proceeding supporting their affirmative case. In order 
to allow the greatest possible time for preparing exhibits with¬ 
out changing the hearing date, the examiner has set the date 
for the exchange of exhibits as December SI, 1948. There does 
not appear to be any reason why all information and exhibits 
cannot be exchanged at that time, including exhibits contain-; 
ing information in rebuttal of the evidence expected to be pro¬ 
duced by other parties. However, in the event exhibits are pro¬ 
posed containing matters which could not reasonably have been 
foreseen, parties may submit rebuttal evidence with respect to 
this evidence only on January 12, 1949. 

A proposed stipulation in the consolidated proceeding pre¬ 
pared by Public Counsel is attached hereto. Any party desiring 
to propose any additional matter for stipulation shall notify 
the examiner and all parties of the material by December 27,1 
1948. Objections to stipulation of any of the proposed material 
will be received until January 10, 1949, and thereafter the 
material to which no objection has been filed will be considered 
stipulated by agreement of all parties. 

Based on the above reasons, the future procedural dates in 
this proceeding are set as follows: 

Exchange of Exhibits.December SI, 1948 

Exchange of Rebuttal Exhibits.January 12, 1949 

Hearing .January 24, 1949 

. • I 

Warren E. Baker 
Hearing Examiner 

Attach. 

j 
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APPENDIX HI 

FROM CIVIL AERONAUTICS BOARD 
Economic Program for 1949 

Statement of Policy 
ROUTES AND COMPETITION 

In addition to actions described above respecting the car¬ 
riers’ operating revenues, expenses, and capital finances, the 
Board contemplates that there will be vigorous action by the 
industry itself to strengthen its operating positions. As pre¬ 
viously indicated, since the close of the war the nation’s route 
pattern has grown substantially, involving an increasing amount 
of carrier competition over the principal route segments. It 
would be surprising if this expansion, which was effected in a 
short space of time, had proved wholly without flaw. Pursuant 
to recommendations of the President’s Air Policy Commission 
and the Congressional Aviation Policy Board, the Civil Aero¬ 
nautics Board is engaged in an exhaustive study of the exist¬ 
ing route pattern. We anticipate that this study will be avail¬ 
able for publication by July 1 , 1949. In the meantime, however, 
it appears to us that there are certain areas where preliminary 
remedial action designed to correct uneconomic situations is 
desirable. 

It w’ill be recalled that the Board has already launched an 
investigation of the routes of National Airlines. This proceed¬ 
ing is set down for early hearing and will be pushed to comple¬ 
tion as rapidly as possible. We have today issued orders of in¬ 
vestigation concerning Northeast Airlines and Western Air 
Lines. We have also issued orders of investigation designed to 
permit the Board to take such action as the public interest 
may seem to require respecting the competitive situations be¬ 
tween Detroit and New York, Detroit and Washington, Chi¬ 
cago and Washington, and Washington and the Twin Cities. 
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During the course of the year the industry may expect other 
orders and proceedings dealing with trouble areas in the route 
pattern. On the other hand, we desire that the industry exer¬ 
cise its own initiative in calling to our attention uneconomic 
route pattern situations and possible corrective actions which 
may be achieved by mergers, consolidations, interchanges, or 
suspensions. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Although respondent denies that petitioner’s application 
for authority to inaugurate operations between Cleveland 
and New York and the grant to Capital Airlines of non¬ 
stop Cleveland-New York authority in lieu of former one- 
stop authority were mutually exclusive, it is believed that a 
resolution of this issue is unnecessary, and that, assuming 
arguendo that they were mutually exclusive, this case may 
be disposed of upon a resolution of the following questions: 

1. Whether any proper or timely request for consolida¬ 
tion of the Cleveland application was made by peti¬ 
tioner. 

2. Whether, in the absence of a timely request by peti¬ 
tioner, the Board was under a duty to consolidate of 
its own volition petitioner’s Cleveland application into 
the proceeding here involved. 


(i) 
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BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

| 

The Civil Aeronautics Board, in a proceeding to which 
petitioner (Northwest) was a party from its inception, 
removed certain restrictions from existing certificates of 
Capital Airlines thereby permitting Capital to conduct; 
nonstop operations between Cleveland and New York in 
lieu of former one-stop operations between such points.; 
Northwest then had pending before the Board an applica-; 
tion for authority to inaugurate operations between Cleve¬ 
land and New York. Northwest had requested and obtained 
consolidation of another of its applications into the pro¬ 
ceeding after the question of improved service between! 
Cleveland and New York clearly had been placed in issue! 
therein, but it did not at any time file a similar motion or; 


(1) 



2 


other request for consolidation of its Cleveland application. 
Northwest now contends that the Board erred in not having 
heard and decided its Cleveland application contemporane¬ 
ously with the consideration of nonstop authority for Capi¬ 
tal, alleging that its application and the grant to Capital 
were mutually exclusive. Although we deny that this 
award and application were mutually exclusive, we believe 
that the issue which is decisive of the present proceeding is 
whether, assuming arguendo that the application and grant 
were mutually exclusive, the Board erred in not consolidat¬ 
ing Northwest’s Cleveland application in the absence of 
any timely request for consolidation. We further believe 
that the foregoing facts are the only ones necessary to the 
resolution of the issue presented. However, for the pur¬ 
poses of giving a complete picture we here recite the compli¬ 
cated factual background of the Board’s proceeding. 

BACKGROUND OF THE PROCEEDING 

At the time of the institution of the Board’s proceeding 
by Order E-1904 (App. 31 A), Capital Airlines was author¬ 
ized, insofar as is here pertinent, to conduct operations 
over routes extending between Chicago and Minneapolis- 
St. Paul on the one hand and Norfolk on the other, via 
various intermediate points including Detroit, Toledo, 
Cleveland, Pittsburgh and Washington (Route 14, App. 
37A). Another route extended between New York on the 
one hand and Asheville and Knoxville on the other, and to 
points beyond Asheville and Knoxville (Route 55, App. 
39A-40A). Pittsburgh was included among other points as 
an intermediate point on this latter route, and Routes 14 
and 55 thus intersected at Pittsburgh. See map facing this 
page. 
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Except to the extent that such operations are precluded 
by specific conditions contained in certificates, air carriers 
may begin or terminate, or begin and terminate, trips at 
points short of terminal points. Thus, in the absence of cer¬ 
tificate conditions to the contrary, Capital could have ren¬ 
dered service between any of the points listed on a linear 
route in a single certificate by aircraft operating only be¬ 
tween such points. Moreover, because of the intersection 
of Routes 14 and 55 at Pittsburgh, Capital could have 
originated a flight at any point on one route and terminated 
the flight at any point on the other route so long as the air¬ 
craft w’as routed through and served Pittsburgh, the com¬ 
mon intermediate point. However, a restriction in Capi¬ 
tal’s certificate for Route 55 prevented the carrier from 
rendering service betwreen Pittsburgh and New York ex¬ 
cept on flights originating or terminating at Chicago, or 
at Knoxville or Asheville, or points beyond (App. 40A) 1 . 
The effect of this restriction, insofar as service between 
New' York and points west of Pittsburgh on Route 14 was 
concerned, including Cleveland, was to prevent Capital 
from performing any such service via Pittsburgh except 
on aircraft whose flight originated or terminated at Chicago. 

In addition to the mentioned restriction contained in the 
certificate for Route 55, Capital’s certificate for Route 14 
also contained conditions winch prevented the carrier from 
rendering nonstop services betwreen Chicago on the one 
hand and Cleveland, Akron, Youngstown, or Pittsburgh on 
the other except on flights originating or terminating at 
Washington or Norfolk (App. 38A). 2 The combined effect 


1 This restriction had been imposed upon Capital at the time 
of the extension of its system from Pittsburgh to New York pri¬ 
marily for the purpose of preventing that carrier from rendering 
shuttle sendee between Pittsburgh and New York in competition with 
TWA’s unrestricted operations between such points. Northwest 
Air et al , Chicago-Milwaukee-N ew York Service, 6 C.A.B. 217 
(1944). (See App. 125A). 

2 This restriction on nonstop service between Chicago and points 
in Ohio and Pennsylvania was imposed for the protection of United 
and TWA’s sendees between these points. American Air et al., 
Route Consolidation, 7 C-A.B. 337 (1946). 
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of these restrictions upon both routes, together with the; 
fact that New York was a point on Route 55 rather than 
Route 14, was that any flight between New York and 
Route 14 cities west of Pittsburgh was required to originate 
or terminate at Chicago and to make at least two inter-; 
mediate stops, one at Pittsburgh and one at either Detroit 
or Toledo. Single plane service was precluded between; 
New York and Michigan points other than Detroit and be¬ 
tween New York and Milwaukee or Minneapolis-St. Paul, 
because of the requirement that flights serving New York; 
originate or terminate at Chicago. 

Translated into terms of Cleveland-New York service, | 
the foregoing restrictions permitted Capital to perform a! 
one-stop service between Cleveland and New York via Pitts¬ 
burgh with aircraft originating or terminating flight at 
Chicago and also serving either Detroit or Toledo. De¬ 
spite these restrictions on its operations, Capital carried! 
approximately 21% of the traffic moving between Cleveland 
and New York in competition with United’s unrestricted; 
nonstop operations between such points and American’s; 
one-stop service via Buffalo (App. 92A, 102A, 104A). 

~ i 

In the same proceeding in which Capital’s Route 55 was; 
extended from Pittsburgh to New York, Northwest was 
awarded a route between Minneapolis-St. Paul and New 
York via Milwaukee and Detroit. Northwest Air et al, 
Chicago-Milwaukee-Neiv York, 6 C.A.B. 217 (1944). The j 
effect of this award was to extend Northwest’s existing! 
routes from Milwaukee to New York, thus resulting in a 
transcontinental route extending between New York on the 
one hand and Seattle and Portland on the other. See map 
facing this page. This route extension was granted pri- j 
marily to meet the needs of long-haul traffic between the j 
eastern and northwestern areas of the United States. Be-1 
cause no need had been shown for service between Cleveland j 
and points on Northwest’s then existing system, the Board 
denied Northwest’s application for authority to serve Cleve-; 
land as an intermediate point on its proposed New York 
route. Moreover, since an unrestricted certificate would 
have permitted turn-around operations in competition with ' 
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other carriers between New York-Detroit, New York-Mil-j 
waukee, and Detroit-Milwaukee, the Board imposed a condi-| 
tion upon Northwest’s certificate designed to restrict North¬ 
west’s participation in such traffic to that incidental traffic 
which could be served in conjunction with through flights ; 
to and from the west. This restriction, analogous to that: 
imposed upon Capital’s New York service, permitted North¬ 
west to operate between the mentioned points only those 
aircraft whose flight began at Minneapolis-St. Paul or a| 
point west thereof and terminated at New York, or began; 
at New York and terminated at Minneapolis-St. Paul or a; 
point west thereof. 

Northwest’s routes were thereafter extended from De-; 
troit to Washington via Cleveland and Pittsburgh, again; 
for the benefit of traffic moving between these points and 
the northwestern area of the United States, and between; 
these points and Alaska and the Orient to which Northwest’s; 
operations subsequently had been extended. One purpose: 
of this award was to meet the needs of traffic moving; 
between Cleveland and points on Northwest’s system west 
of Minneapolis-St. Paul, a need found insufficient to justify 
the inclusion of Cleveland as an intermediate point on; 
Northwest’s New York route at the time of the extension; 
of the carrier’s system to New York. The certificate author-; 
izing this extension to Washington, as in the case of the; 
New York extension and for the same reasons, authorized 
Northwest to operate between Washington and intermediate; 
points only those aircraft whose flight originated at Minne-; 
apolis-St. Paul or a point west thereof and terminated at; 
Washington or originated at Washington and terminated 
at Minneapolis-St. Paul or a point west thereof. Northwest] 
Airlines, et al., Detroit-Washington Service, 8 C.A.B. 487 
(1947). (See App. 202A). j 

Both Northwest and Capital had filed various applications; 
with the Board for the purpose of eliminating certain of the 
mentioned restrictions on their certificates and for other 
changes in route structure which would enable a more flex-! 
ible operation and improve their competitive positions along j 
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the routes and in the area under discussion. Thus, at the 
time of the institution of the proceeding here involved, 
Northwest had applications pending for the addition of 
Cleveland to its New York route as an intermediate point 
between Detroit and New York (Docket 2016, App. 193A), 3 
for the similar addition of Buffalo (Docket 2017), and for 
the removal of the restriction on its New York operation 
(Docket 2272, App. 65A). Capital had certain applications 
pending which, if granted, would permit unrestricted non¬ 
stop operations between Chicago on the one hand and Pitts¬ 
burgh, Youngstown, Akron and Cleveland on the other 
(Dockets 1789 and 1790 (App. 14A, 18A) ). 4 Capital also had 
applications pending requesting that its certificate for Route 
14 be amended in such manner as to permit direct service 
between Chicago, Milwaukee and Minneapolis-St. Paul 
(Docket 3403), and that the restriction on its service to 
New York contained in the certificate for Route 55 be re¬ 
moved (Docket 2259). In addition, some three hundred 
other applications for new routes or improved services over 


3 This application, the one here in issue, was filed shortly after 
the extension of Northwest’s route to New York but prior to the 
Washington extension. Such application again requested that Cleve¬ 
land be added to Northwest’s New York route and was filed for the 
stated purpose of enabling Northwest “to schedule certain of its 
flights from the west through Cleveland”, “to operate between 
Cleveland and New York”, and “to render a one-carrier service 
between Cleveland and points on its system” (App. 194A). The 
subsequent inclusion of Cleveland as an intermediate point on 
Northwest’s Washington route had in effect granted this applica¬ 
tion except for local Cleveland-New York service. 

4 These applications did not in terms request a removal of the 
restriction on Capital’s certificate for Route 14 but rather an ex¬ 
tension of then existing routes in such manner as to permit such 
nonstop operations over what is now Capital’s Route 14. Such 
applications had been filed at a time when Capital held separate 
certificates for operations between Norfolk and Detroit and Detroit 
and Chicago. Single plane operations over these separate routes re¬ 
quired a stop at Detroit, the junction point, thus precluding any 
nonstop operations between Chicago and the mentioned points in 
Ohio and Pennsylvania. These routes were subsequently consoli¬ 
dated, and the consolidated certificate issued restricted as heretofore 
indicated to preclude such nonstop operations. 
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existing routes were then awaiting assignment for hear- 
ing. 5 . . ; 

Capital’s applications in Dockets 1789 and 1790 for: 
authority to conduct unrestricted nonstop operations! 
between Chicago and points in Ohio and Pennsylvania ini¬ 
tially were heard in the Great Lakes Area Case, 8 C.A.B. 360 
(1947), but were severed from that case for further hearing 
(App. 21 A, 25A, 26A). A prehearing conference and hear¬ 
ing had been held thereon (App. 28A), and the matter was 
awaiting the examiner’s report (App. 35A). By Order E-: 
1904 (App. 31A-36A), the Board instituted the proceeding: 
here involved to determine whether Capital should be au¬ 
thorized to engage in air transportation on an unrestricted! 
or one-stop basis between Chicago, Milwaukee, and Minne- 
apolis-St. Paul on the one hand and New York on the other. | 
This proceeding was consolidated with the reopened pro-! 
ceedings in Dockets Number 1789 and 1790 then awaiting the i 
examiner’s report, and still further hearings ordered (App.! 
36A). _ . I 

At the prehearing conference on this latest consolidated; 
proceeding, the examiner ruled, over the objections of Amer¬ 
ican, Northwest, United and TWA, that such proceeding! 
encompassed the issue of whether Capital’s Route 14 should j 
be extended from Pittsburgh to New York (App. 46A). j 
Such an extension would have the effect of eliminating the j 

5 These applications included applications by TWA for the in- j 
elusion of Detroit, Toledo and Cleveland as intermediate points j 
on TWA’s route between Kansas City and New York (Docketj 
1756); by Colonial Airlines for a route between New York and; 
Chicago via various intermediate points including Cleveland j 
(Docket 1990); by Eastern for a route between Washington and j 
Chicago via Pittsburgh, Youngstown, Akron, Cleveland and Toledo 
(Docket 2396), by Bruning for a route between Boston and Kansas i 
City via New York, Cleveland and Milwaukee (Docket 3137); ; 
by Airline Transport Carriers and Air America for transcontinental ; 
routes which included routes between New York and Chicago via ; 
various intermediate points including Cleveland (Dockets 3398 
and 3475); by two other carriers seeking, among others, routes 
between Detroit and Cleveland (Dockets 2832 and 2900); and by ; 
American Airlines for authority to conduct nonstop operations be¬ 
tween Cleveland and New York in lieu of that carrier’s authorized 
one-stop operation between such points via Buffalo (Docket 1980, ! 
App. 62A). 

i 

i 

i 
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necessity for stopping at Pittsburgh on flights between 
points west of Pittsburgh and New York, including Cleve¬ 
land, since Pittsburgh and New York would then be points 
on the same route. The examiner also declined to rec¬ 
ommend that Northwest’s application for removal of the 
restriction on its New York route (Docket 2272) be con¬ 
solidated into the proceeding because “the inclusion of 
Northwest’s application would cause the scope of the pro¬ 
ceeding to be expanded to include unlimited number of other 
applications in the same area . . (App. 47A). 6 The 
parties indicated that motions probably would be filed with 
the Board concerning the scope of the proceeding, and it 
was agreed that any such motions would be filed within ten 
days (App. 47A-48A). 

Thereafter, and within the time prescribed, American, 
TWA and United all filed motions with the Board request¬ 
ing a reversal of the examiner’s ruling that the scope of 
the proceeding included the issue of unrestricted operations 
by Capital between New York and points such as Pittsburgh, 
Cleveland, and Detroit (App. 55A, 57A, 54A). American 
further requested that, in the event the examiner’s ruling 
was not reversed, its application to conduct nonstop opera¬ 
tions between New York and Cleveland in lieu of its one- 
stop operations between such points via Buffalo be consoli¬ 
dated into the proceeding for hearing (App. 56A). United 
made an alternate request that the scope of the proceeding 
be expanded and that it be permitted to file an application 
for certain changes not here important in its route structure 
which would affect its operations between Milwaukee, De¬ 
troit and New York (App. 59A-60A). 

c Eastern previously had requested that its application for a 
Washington-Chicago route via Pittsburgh and Cleveland (Docket 
2396) be consolidated into the reopened proceedings in Dockets 
1789 and 1790. TWA had opposed this request, and stated that if 
it were granted that TWA also would request that various of its 
pending applications be consolidated therein (App. 30A). The 
Board had denied Eastern’s request on the grounds that the con¬ 
solidation of such application would “unduly expand the scope 
of the case and give rise to similar requests by other applicants, 
which -would cause substantial delay of the hearing and final dis¬ 
position of the proceeding” (App. 27A-28A). 
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Northwest also filed a motion with the Board requesting 
a reversal of certain of the examiner’s rulings (App. 49 A- 
52A). However, no exception was taken therein to the rul¬ 
ing that the issue of nonstop service between New York and 
Cleveland w r as involved in the proceeding, nor was any 
request made for consolidation into the proceeding of North¬ 
west’s applications for service to Cleveland (Docket 2016) j 
or Buffalo (Docket 2017). On the contrary, Northwest’s 
motion was directed solely to the contention that its applica¬ 
tion for removal of the restriction on its New York route 
(Docket 2272) should be consolidated into the proceeding 
under the principle embodied in the case of Ashbacker 
Radio Cory. v. Federal Communications Commission , 326 j 
U.S. 327 (1945). 

i 

In response to these motions, the Board ruled that the 
question of nonstop service between New York on the one 
hand, and points on Route 14 west of Pittsburgh on the 
other, vras intended to be placed in issue by the Board’s j 
order instituting the proceeding, and that order was 
amended in such manner as to remove all doubts as to the j 
scope of the proceeding (App. 60A-61A). The Board also j 
granted the motions for consolidation into the proceeding 
of Northwest’s application for removal of its New York 
restriction (Docket 2272), and that portion of American’s 
application in Docket 1980 requesting authority to render 
nonstop service between Cleveland and New York (App. 

61 A). United’s motion to expand the scope of the proceed- j 
ing was denied (App. 61 A). No other motions were filed j 
by any person for consolidation of other applications into 
the proceeding at any time thereafter. As pointed out by 
the Board, the proceeding did not involve any requests 
for services to points or between points not already served 
by the applicants, but on the contrary, was limited to the 
question of improvements in existing services (App. 88A). 

After completion of the customary procedural steps, the j 
Board concluded that some changes should be made in 
Capital’s route structure. Such changes consisted pri¬ 
marily of (1) permitting that carrier to render unrestricted 
nonstop Cleveland-New York service and improved service 
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between New York and Michigan cities other than Detroit 
by extending Route 14 from Pittsburgh to New York (App. 
122A-124A), and (2) removing the condition therefore exist¬ 
ing which required that nonstop operations between Chicago 
on the one hand and Cleveland, Akron, Youngstown and 
Pittsburgh on the other be restricted to flights originating or 
terminating at Washington. Although various other changes 
were made in Capital’s certificates, the carrier’s operations 
between New York on the one hand and points west of Pitts¬ 
burgh on the other, except Cleveland, continued to be re¬ 
stricted in such manner as to preclude nonstop operations 
between such points. Both American’s and Northwest’s 
applications were denied (App. 129A-131A). 

Although the record is barren of any evidence that 
Northwest ever attempted to have its Cleveland application 
consolidated into the Board’s proceeding prior to hearing, 
Northwest now contends (Br. 27) that some such attempt 
was made, the nature of which is not specified. This con¬ 
tention rests solely upon an unsworn remark made during 
the hearing by counsel for Northwest to a witness for the 
City of Cleveland to the effect that Northwest tried to get 
such application “heard at this time” (App. 70A). North¬ 
west concedes (Br. 27) that no motion or written request for 
consolidation was ever filed with the Board. Moreover, the 
prehearing conference report discloses that Northwest’s 
contentions at that time were limited to the question of 
whether the application in Docket 2272 should be consoli¬ 
dated in the proceeding, and that no mention was made 
of Docket 2016, the Cleveland application (App. 43A-48A). 
In any event, the Board found as a fact that Northwest had 
not requested consolidation of its Cleveland application 
prior to hearing. (See p. 14, infra). 

After the examiner had issued his report, Northwest 
did make various references to its Cleveland application 
which are of record. Thus Northwest excepted to the 
examiner’s recommendation that Capital’s certificate be 
amended in such manner as to permit a nonstop Cleveland- 
New York operation, and in connection therewith asserted 
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that such an award prior to hearing on Northwest’s appli¬ 
cation in Docket 2016 would constitute a violation of the 
principle of the Ashbacker case, supra (App. 76A-77A). 
In its brief to the Board, Northwest restricted its comment 
on this point to a statement in the introductory portion 
of its brief that “it should be noted that” Northwest’s 

i 

application in Docket 2016 was on file and “was not in¬ 
cluded in the consolidated proceeding”. (App. 84A). 
Counsel for Northwest informed the Board at oral argu¬ 
ment that “Northwest did not directly concern itself with 
the direct Cleveland-New York proposal of Capital”, but 
that such proposal “shouldn’t be considered until North¬ 
west’s application which was filed a long time ago is 
considered” (App. 85A). 

The Board made no mention of these references to the 
application in Docket 2016 in its report. 7 Thereafter, in its 
voluminous petition for reconsideration, Northwest again 
made passing references to its application to include Clever 
land as an intermediate point on its New York route (App,. 
161A, 165A, 188A). By supplemental petition, Northwest 
urged that the decision by this Court in Seaboard & Westl 

cm Airlines v. Civil Aeronautics Board, - App. D.Cl 

-, 181 F. 2d 777 (1949), which had just come to the at| 

tention of counsel, required that the Board consolidate 
Northwest’s application in Docket 2016 in the proceeding 
(App. 189A-190A). In denying this petition, the Board 
found 

That Northwest requested that its application, Docket 
No. 2272, be consolidated in the proceeding and that 
the Board granted this request by Order Serial Number 
E-2277; that Northwest did not at any time prior to 
the hearing in the proceeding request that the aforen 
mentioned application, Docket 2016, be consolidated ip 

7 Contrary to the implications in Northwest’s brief, the dissent-: 
ing opinion of Member Jones (App. 134A-150A) was directed to 
the question of whether public convenience and necessity required! 
the elimination of the various restrictions on Capital’s routes and; 
not to the point of whether Northwest’s application for Cleveland 
service should have been consolidated therein. 


j 

! 
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the proceeding, and that Northwest’s objection is not 
timely. [App. 192A.] 8 

STATUTES AND REGULATIONS INVOLVED 

The provisions of the Civil Aeronautics Act of 1938, 
52 Stat. 973, as amended, 49 U.S.C. 401 et seq., (sometimes 
referred to herein as the Act), to which references have 
been made herein are set forth at pages 16-18 of petitioner’s 
brief. The Board’s regulations relating to consolidation 
of applications are set forth at page 22, infra. 

SUMMARY OF ARGUMENT 

Even if Northwest’s application for authority to conduct 
operations between Cleveland and New York and the grant 
of nonstop Cleveland-New York authority to Capital were 
mutually exclusive, which we deny, the Board nevertheless 
did not err in failing to consolidate Northwest’s applica¬ 
tion into the proceeding since no appropriate or timely 
request was made for consolidation. The Board is under no 
duty to consolidate applications on its own initiative, nor 

8 Northwest’s petition for reconsideration and supplemental peti¬ 
tion also made reference to the pendency before the Board of the 
Twin-Cities Washington Suspension Case, Docket 3661, and con¬ 
tained argument devoted to the proposition that the decision on 
Capital’s applications prior to decision in such suspension case con¬ 
stituted a violation of the Ashbacker principle (App. 164A, 1S9A- 
190A), a contention not included in the allegations of error in the 
petition for review. The proceeding in Docket 3661, as indicated 
by the Board’s report herein (App. 127A) involves the issue of 
the possible elimination of the services of either Capital or North¬ 
west between Minneapolis-St. Paul and Washington, and the issue 
of a possible interchange agreement between Northwest and Capital 
with respect to service between Washington, Pittsburgh and Cleve¬ 
land on the one hand, and Minneapolis-St. Paul and points west 
thereof on the other if Northwest’s Washington route should be 
suspended. A companion proceeding, Docket 3662, not mentioned 
by Northwest, includes the issue of the possible elimination of the 
services of one or more of the four carriers presently conducting 
operations between New York and Detroit, including Capital and 
Northwest, and the additional issue of a possible interchange agree¬ 
ment between Northwest and Capital for exchange of traffic at 
Detroit if Northwest’s route between Detroit and New York should 
be suspended. Both of these proceedings were instituted on Feb¬ 
ruary 21, 1949, after the date of hearing herein but prior to the 
issuance of the examiner’s report. 
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can a party to an administrative licensing proceeding who 
did not request consolidation of his own application therein 
be heard to assert error on the part of the agency in grant¬ 
ing applications actually heard without comparative con¬ 
sideration with the protestant’s application. Ward v. Fed¬ 
eral Communications Commission, 71 App. D.C. 166, 108 
F. 2d 486 (1939); Pittsburgh Radio Supply House v. Fed¬ 
eral Communications Commission, 69 App. D.C. 22, 98 
F. 2d 303 (1938); Red River Broadcasting Company v. Fed¬ 
eral Communications Commission, 69 App. D.C. 1, 98 F. 
2d 282 (1938), cert . den. 305 U. S. 625 (1938). 

The question of whether Capital should be permitted to! 
conduct nonstop operations between Cleveland and New; 
York was in issue long prior to hearing in the Board’s! 
proceeding. Northwest concededly did not file any motion: 
for consolidation with the Board at any time, and thej 
Board found as a fact that no request was made for con¬ 
solidation prior to hearing. Northwest’s indications prior 
to the Board’s decision of its now expressed desire for 
consolidation were limited to casual references thereto in! 
documents addressed to the merits of the examiner’s; 
recommendations, did not constitute a proper request for; 
consolidation, and were overlooked by the Board. The; 
Board was not required after decision to reopen its case! 
to include Northwest’s application therein. Western Air\ 
Lines v. Civil Aeronautics Board, 184 F. 2d 545, 551 (C.A. 
9, 1950). Moreover, if the references to the Cleveland 
application after hearing but prior to the Board’s decision! 
should be regarded as a proper request for consolidation, 
such request nevertheless came too late since a reopened j 
and greatly expanded hearing would have been required! 
with still another examiner’s report. 

Northwest cannot excuse its failure to file a timely motion; 
for consolidation with the Board. A motion for consolida-i 
tion of another application was timely filed by Northwest, 
and a request for consolidation of the Cleveland application 
could have been included therein. Northwest had full no-! 
tice of the scope of the proceeding from its inception, veti 
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it sat back and permitted the proceeding to go forward, 
saving its point to be urged at a later date if that course of 
action appeared to be desirable. It cannot now be heard to 
complain that its late expressed desire for consolidation was 
not granted. Red River Broadcasting Company v. Federal 
Communications Commission, supra; Colorado Radio Corp. 
v. Federal Communications Commission, 73 App. D. C. 225, 
118 F. 2d 24 (1941). 

ARGUMENT 

In the case of AshbacJcer Radio Corporation v. Federal 
Communications Commission, 326 U. S. 327 (1945), the 
Court held that the granting of an application for a radio 
frequency without contemporaneous comparative consid¬ 
eration of another timely filed application for the same fre¬ 
quency constituted an effective denial of the latter applica¬ 
tion. Accordingly, the Court indicated that where the grant 
of one application will preclude the grant of another bona 
fide application for the same radio frequency, contem¬ 
poraneous comparative consideration between the rival ap¬ 
plications is required. This principle, evolved in a case con¬ 
cerning applications which were mutually exclusive from 
a physical standpoint, has subsequently been assumed to 
extend to applications by air carriers for similar new routes 
where all such new route applications could -not be granted 
as a practical economic matter even though an unlimited 
number of awards could be made from a physical stand¬ 
point. Seaboard & Western Airlines v. Civil Aeronautics 

Board, -App. D. C.-, 181 F. 2d 777 (1949); Western 

Airlines v. Civil Aeronautics Board, 184 F. 2d 545 (C.A. 9, 
1950). 

This case represents an attempt to further extend the 
Ashbacker principle in the air carrier field to include two 
additional requirements: (1) that the Board on its own 
initiative must sift all pending applications and consolidate 
all economic mutually exclusive applications regardless of 
whether any request for consolidation has been made; and 
(2) that applications for removal of restrictions on or im¬ 
provements in existing services and applications for new 
services which would be competitive with such improved 
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existing services must also be beard or decided contem¬ 
poraneously. Although we think it clear that the Ash- 
backer rule did not require contemporaneous consideration 
of the award and application here involved, 9 we believe a 
resolution of this issue to be immaterial to the disposition 
of this case since the Board’s order should be affirmed in 
any event because of Northwest’s failure to make a proper 
and timely request for consolidation or contemporaneous 
consideration. 

9 Northwest’s contention that the Ashbacker case requires con¬ 
temporaneous comparative consideration between applications for 
removal of restrictions on or improvements in existing services, and 
applications for new services which would be competitive with such 
improved existing services, apparently rests upon the view that 
any improvements in existing services necessarily will diminish the 
chances for future certification of a new operation. If it be assumed 
that this view is correct, the short answer is that the Ashbacker 
principle does not safeguard an applicant from prior grants to other 
persons which may affect or diminish the applicant’s ultimate 
chances of success, but only those prior grants which clearly pre¬ 
clude a subsequent grant to the applicant. Northwest cannot dem¬ 
onstrate and has not demonstrated that the Board’s award to 
Capital has precluded a subsequent grant of Northwest’s applica¬ 
tion. The possibility that Northwest as a result of that award 
may have a lessened probability of future success does not create 
an Ashbacker situation. Pauley v. Federal Communications Com¬ 
mission, -App. D. C. -, 181 F. 2d 292 (1950); cf. KFAB 

Broadcasting Co. v. Federal Communications Commission, 85 App. 
D. C. 160, 177 F. 2d 40 (1949). 

Further, this Court has heretofore recognized that the Board 
may make changes in the route structures of existing carriers, in¬ 
cluding the granting of authority to serve new points, without at 
the same time hearing applications for new services within the 
area. Seaboard and Western Air Lines v. Civil Aeronautics Board . 

-App. D. C.-, 181 F. 2d 777 (1949). Somewhat similarly, 

the Court of Appeals for the Ninth Circuit has held that merger 
applications, even though contemplating the consolidation of ex¬ 
isting routes into a much more extensive route, need not be heard 
with applications for new services paralleling the proposed merged 
route. Western Air Lines v. Civil Aeronautics Board, 184 F. 2d 545 
(C.A. 9, 1950). This view was predicated upon the obvious imprac¬ 
ticability from an administrative standpoint of hearing all related 
applications in a single all-inclusive proceeding. See Eastern Air 
Lines v. Civil Aeronautics Board, 85 App. D. C. 412, 178 F. 2d 726. 
727 (1949); Section 1001 of the Act (52 Stat. 1017, 49 U.S.C. 641); 
cf. Federal Communications Commission v. Pottsville Broadcasting 
Company, 309 U. S. 134, 138 (1940); American Trucking Assoc. 
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I. No proper or timely request was made by Northwest for 
consolidation of its application. 

No proper request for consolidation was ever made to the 
Board, and even if the incidental references to petitioner’s 
Cleveland application made during the proceeding did con¬ 
stitute a proper request for consolidation, such request 
nevertheless was not timely. 

At the outset it must be noted that the issue of Cleveland- 
New York service clearly was in issue long prior to hearing, 
that this record is barren of any evidence that Northwest 
attempted prior to hearing to obtain consolidation of its 
application into the Board’s proceeding, and that the Board 
found that no request for consolidation was in fact made 
prior to hearing (supra, p. 14). Since the record clearly 
supports this finding by the Board, Northwest’s contention 
that some unspecified timely attempt was made to obtain 
consolidation prior to hearing cannot be accepted. 

On the basis of the record, the first indication of North¬ 
west’s now expressed desire for consolidation of its Cleve¬ 
land application appeared in its exceptions to the exami¬ 
ner’s report (App. 76A, 77A). Cf. Ward v. Federal Com¬ 
munications Commission, 71 App. D. C. 166, 108 F. 2d 486, 
490 (1939). The contention contained therein that the 
Ashbacker principle required contemporaneous considera¬ 
tion of Northwest’s Cleveland application with any award 
of nonstop Cleveland-New York authority to Capital, if 
intended as an exception, was virtually abandoned in the 
carrier’s brief to the Board since no argument was directed 
to that point. Only passing reference was made to the 
problem at oral argument. Northwest’s contention obvi¬ 
ously, and understandably, was overlooked by the Board, 


v. United States, 326 U. S. 77, 83 (1945); Federal Communications 
Commission v. WJR, The Goodwill Station, 337 U. S. 265, 272 
(1949). It is apparent of course that the consolidation of North¬ 
west’s application into the Board’s proceeding would have required 
consolidation of all other pending new route applications within the 
area and related Board proceedings (footnotes 5 and 8, pages 9 and 
14, supra), thus resulting in an area proceeding with greatly ex¬ 
panded and entirely different issues. 
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else it would have made a finding thereon. Cf. Maloney v. 
Brandt, 123 F. 2d 779 (C.A. 7, 1941). The carrier’s conten¬ 
tion that there was an Ashbacker situation was not brought 
home to the Board until after it had decided the case, and 
certainly the Board was not then required to reopen its 
proceeding. Western Air Lines v. Civil Aeronautics Board, 
184 F. 2d 545, 551 (C. A. 9,1950). 10 

The proper method for requesting consolidation of appli¬ 
cations is by motion, a fact which Northwest clearly recog¬ 
nized by the filing of its motion for consolidation into the 
proceeding of its application for removal of the restriction 
on its New York route. A party is not entitled to hide a 
point in a pleading directed to other matters and then con¬ 
tend that action should have been taken thereon by the 
agency. Cf. Maloney v. Brandt, supra; Bergeron v. Mcvn- 
sour , 152 F. 2d 27 (C. A. 1,1945); Chats v. Mideo Oil Corp., 
152 F. 2d 153 (C.A. 7,1945), cert . den. 329 U. S. 717 (1946). 
Further, even if the exception noted to the examiner’s report 
should be construed as a sufficient request for consolidation 
into the proceeding of Northwest’s application, it never¬ 
theless came too late since consolidation at that time would 
have required a reopened and greatly expanded proceeding 
and still another examiner’s report. 

Northwest attempts to avoid the consequences of its own 
failure to act by contending that, under all of the circum¬ 
stances of this case, its late expressed desire for consolida¬ 
tion was timely. According to Northwest, it was coerced 
into failing to request consolidation by the various rulings 
of the Board’s examiners refusing to recommend consolida¬ 
tion or indicating that consolidation of other applications 
into the proceeding would not be favored, and by the Board’s 
action in permitting consolidation of other applications on 
condition that the proceeding not be delayed thereby. More¬ 
over, these same factors are said to demonstrate that a re¬ 
quest for consolidation would have been futile, and aceord- 

10 We also again invite the Court’s attention to the fact that, 
contrary to the impression which Northwest tries to create, Member 
Jones’ dissent was not directed to the question of whether North¬ 
west’s Cleveland application should have been consolidated into 
the Board’s proceeding. 
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ingly that Northwest should be excused from the require¬ 
ment of making a vain request. Insofar as this last conten¬ 
tion is concerned, it is well settled that the belief that a 
request will be refused by an administrative agency does 
not excuse a person from the requirement of making such 
request and thus affording the agency the opportunity to 
act thereon. Red River Broadcasting Company v. Federal 
Communications Commission, 69 App. D. C. 1, 98 F. 2d 
282 (1938) and cases cited. 

Northwest’s contentions of failure to act because of co¬ 
ercion require little comment. If Northwest had been co¬ 
erced by the Board’s examiners, it obviously would not 
have requested the Board to reverse the examiner’s denial 
of Northwest’s request for consolidation of its application 
for removal of the restrictions on its New York route into 
the proceeding. If Northwest had been coerced by the 
Board’s views, it would not have instituted this review pro¬ 
ceeding. Moreover, the Board’s ruling that delay would 
not be permitted because of consolidation came after North¬ 
west’s motion for consolidation of the application in Docket 
2272 had been granted and after the examiner had ruled 
that improved service between Cleveland and New York 
was in issue in the proceeding. If consolidation of the 
Cleveland application had been desired, a request therefor 
should have been included in the same motion. 11 

II. The Board was not required to consolidate Northwest's 
application on its own initiative. 

Northwest contends in effect that the Board was required 
to be more diligent in safeguarding Northwest’s interests 

11 Northwest further suggests that the Board has been guilty of 
a breach of duty in not having heard its Cleveland application prior 
to the institution of the proceeding under discussion, and is of the 
apparent view that this asserted breach of duty affords additional 
support for its claim of an Ashbacker situation. A resolution of 
the question of whether Northwest’s application should have been 
heard prior to the time of the proceeding in this case would de¬ 
pend upon matters of fact and discretion not presented by this 
record. Moreover, if it be assumed that the Board has been derelict 
in its responsibility to dispose of applications in an expeditious 
manner, that fact is completely irrelevant to Northwest’s conten¬ 
tions of an Ashbacker situation. 
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than were the carrier’s own counsel and officers. North¬ 
west was formally served with notice of the Board’s pro¬ 
ceeding, fully participated in all of its various phases, and 
specifically moved for consolidation of another of its appli¬ 
cations without mentioning the Cleveland application at a 
time when the question of improved services between Cleve¬ 
land and New York clearly was in issue. Northwest never¬ 
theless contends that the Board was under an affirmative 
duty to sift all pending applications for those relevant to 
the particular proceeding, and as a product of such sifting 
should have selected the Cleveland application for consoli¬ 
dation into the proceeding despite Northwest’s failure to 
request such action. 12 Similar contentions have heretofore 
been rejected by this and other courts. 

Ever since its creation, long before the decision in the 
Aslibacker case, the Board has followed the practice of 
hearing conflicting applications in a single proceeding or 
of ruling upon such applications simultaneously. The 
Board customarily assigns all pending new route applica¬ 
tions for similar service in the same area for consideration 
at a single prehearing conference. The question of whether 
these and other pending applications shall be heard together 
is discussed at the prehearing conference, and the examiner 
rules at that time on whether he will recommend consoli¬ 
dation of specific applications. This ruling is subject to 
change by the Board on motion therefor by the parties, as 
illustrated by the case at hand. 13 Normally a ten day period 

12 Northwest also suggests that, failing consolidation of its appli¬ 
cation, the Board at least should have deferred decision in the 
proceeding here involved until such time as a separate hearing 
had been held on Northwest’s application. What is here said 
with respect to Northwest’s unjustifiable failure to make a timely 
request for consolidation is equally applicable to the alternate con¬ 
tention now advanced that contemporaneous consideration upon 
separate records should have been afforded. 

13 The Board’s organizational regulations, published pursuant to 
the requirements of section 3(a) of the Administrative Procedure 
Act (5 U.S.C. 1002 (a)), provide in pertinent part (14 C.F.R. (1946 
Supp.) 302.7(b), 12 F.R. 7995): 

“(2) ... In proceedings upon applications by air carriers 
for new routes, it is customary to assign all pending applica- 
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is allowed after prehearing conference within which new 
applications may be filed and considered for consolidation. 
See Western Air Lines v. Civil Aeroruxuutics Board, 184 
F. 2d 545, 551 (C.A. 9, 1950). Had the proceeding here 
involved been regarded as a new route proceeding or if it 
had been thought that the action taken therein would pre¬ 
clude the grant of any pending application, this same pro¬ 
cedure undoubtedly would have been followed in this case. 

However, the Board is not bound to follow this course of 
procedure even in cases of clearly conflicting applications 
to the extent that a party on notice of a pending proceeding 
may ascribe error to the Board in failing to consolidate 
applications on its own initiative. On the contrary, rules 
and practices relating to the holding of hearings or con¬ 
solidation of applications for hearing do not dispense with 
the necessity of suitable requests therefor from the persons 
concerned. Consolidated Edison Company v. National 
Labor Relations Board, 305 U.S. 197, 228 (1938); Red River 
Broadcasting Company v. Federal Communications Com¬ 
mission, 69 App. D.C. 1, 98 F. 2d 282 (1938), cert. den. 305 
U.S. 625 (1938); Pittsburgh Radio Supply House v. Federal 


tions for a similar service in the same general area for confer¬ 
ence at one time. 

“(3) The prehearing conference is conducted by the trial 
examiner. At the conference, applicants and other interested 
parties state their attitude toward consolidation of the various 
applications for purposes of hearing and decision, the time 
and place of hearing, and other procedural matters, and indi¬ 
cate the number of witnesses and kind of evidence to be pre¬ 
sented. The examiner in charge discusses the procedure to be 
followed and records the position of each party. It is the 
purpose of this conference to consider all problems of a pro¬ 
cedural nature, arrive at agreed statements of facts, define the 
issues, and do everything possible to expedite the formal hearing 
and final disposition of the case. 

“(4) Following the conference a report is prepared by the 
examiner and forwarded to all parties, setting forth a record 
of the results of the conference and any rulings which may be 
necessary on questions arising in connection with the case. The 
parties may file exceptions with the examiner to point out any 
disagreement with statements contained in the report. The ex¬ 
aminer may supplement his report to revise or clarify state¬ 
ments to w’hich exception is so taken w r hich materially affect the 
position of any party. 
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Communications Commission, 69 App. D.C. 22, 98 F. 2d 303, 
306 (1938); Ward v. Federal Communications Commission, 
71 App. D.C. 166, 108 F. 2d 486 (1939); cf. United States 
v. Maher, 307 U.S. 148, 156 (1939). 

At the time of the decision in the Pittsburgh Radio and 
Ward cases just cited, the Federal Communications Com¬ 
mission’s rules provided that the Commission would ‘‘en¬ 
deavor” to fix the same date “for hearings on all applica¬ 
tions which . . . present conflicting claims ...” (See 108 
F. 2d at page 490, n. 10). Further, the Commission fol¬ 
lowed the general practice of consolidating similar appli¬ 
cations for hearing and decision. Moreover, in the Ward 
case, as here, reference to the unconsolidated application 
was made at the hearing on the assertedly conflicting appli¬ 
cations. Notwithstanding these facts, the Court held in these 
cases that parties to proceedings on applications for radio 
licenses who did not request consolidation of their own ap¬ 
plications in such proceedings were precluded from there¬ 
after asserting error on the part of the Commission in 
granting the applications actually heard without compara¬ 
tive consideration with the appellants’ pending applica¬ 
tions. 

In the Red River case, supra, the Court held that a person 
presumably otherwise entitled to a hearing prior to the 
granting of a competitor’s license nevertheless w T as pre¬ 
cluded from asserting error on the part of the Commission 
in passing on such application without having heard the 
appellant where no request had been made to the Commis¬ 
sion for hearing. In language fully applicable to the instant 
situation, the Court there stated: 

. . . The burden ... is, and properly should be, upon 
an interested person to act affirmatively to protect him¬ 
self. It is more reasonable to assume in this case a 
legislative intent that an interested person should be 
alert to protect his own interests than to assume that 
Congress intended the Commission to consider on its 

“(5) If consolidation of certain applications for hearing and 
decision was agreed to at the conference, the examiner will rec¬ 
ommend an appropriate consolidation order. The Board’s sub¬ 
sequent order or notice of hearing, together with the prehearing 
conference report, will establish the scope of the proceeding.” 
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own motion the possible effect of its action in each case, 
upon every person who might possibly be affected 
thereby. Such a person should not be entitled to sit 
back and wait until all interested persons who do so 
act have been heard, and then complain that he has 
not been properly treated. To permit such a person-to 
stand aside and speculate on the outcome; if adversely 
affected, come into this court for relief; and then permit 
the whole matter to be reopened in his behalf, would 
create an impossible situation. In a closely settled 
area with a number of existing stations such a pro¬ 
cedure would permit successive appeals by many per¬ 
sons and as a result a complete blocking of adminis¬ 
trative action. [98 F. 2d at pages 286 and 287.] 

It is submitted that the foregoing cases are complete 
dispositive of Northwest’s contention that the Board is re¬ 
quired on its own initiative to consolidate pending applica¬ 
tions for hearing and decision. The cases upon which 
Northwest relies do not alter the well settled rule that a 
party to an administrative proceeding is required to act in 
an affirmative manner for the protection of his own inter¬ 
ests, nor do such cases suggest that consolidation of mutu¬ 
ally exclusive applications is a jurisdictional prerequisite 
to valid Board action. In both Seaboard and Western Air 

Lines v. Civil Aeronautics Board, -App. D. C.-, 181 

F. 2d 777 (1949) and Western Air Lines v. Civil Aero¬ 
nautics Board, 184 F. 2d 545 (C.A. 9, 1950), motions for 
consolidation of applications had been filed with and denied 
by the Board, and neither this Court nor the Court of Ap¬ 
peals for the Ninth Circuit had before it the questions of 
whether the Board was required to consolidate applications 
on its own initiative or whether such consolidation by the 
Board constituted an essential jurisdictional prerequisite to 
valid Board action. The question presented is purely pro¬ 
cedural, heretofore recognized as such by the Court in the 
cited Communications Commission cases. 

Moreover, if the Board had erred in not consolidating 
Northwest’s application on its own initiative, Northwest 
would be in no position to complain of that invited error. 
Northwest actively sought and obtained consolidation of 



25 


another of its applications into the proceeding. The Board 
was entitled to assume that Northwest did not desire any 
other applications consolidated into the case, and that no 
other pending application by Northwest would be precluded 
by any possible action which might be taken in the proceed¬ 
ing. 

No justification exists for Northwest’s failure to request 
consolidation of its Cleveland application with the Board’s 
proceeding. Northwest had full notice of the scope of the 
proceeding from its inception, yet it sat back and permitted 
the proceeding to go forward, presumably saving its point 
to be urged at a later date if such a course of action then 
appeared to be desirable. It cannot now be heard to com¬ 
plain that its late expressed desire for consolidation was 
not granted. Red River Broadcasting Company v. Federal 
Communications Commission, supra; Ward v. Federal Com¬ 
munications Commission, supra; Colorado Radio Corp. v. 
Federal Communications Commission, 73 App. D. C. 225, 
118 F. 2d 24, 27 (1941). 

CONCLUSION 

Upon the basis of the foregoing reasons and authorities, 
the Board’s orders should be affirmed. 

Respectfully submitted, 

H. G. Morison, 

Assistant Attorney General. 

J. Roger Wollenberg, 

Special Assistant to the 

Attorney General. 

Emory T. Nunneley, Jr., 

General Counsel, 

Civil Aeronautics Board. 

John H. Wanner, 

Associate General Counsel. 

0. D. OZMENT, 

Attorney, 

Civil Aeronautics Board. 
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IN THE 


UNITED STATES COURT OF APPEALS 

District of Columbia 

* v • ’ • • ' 


NO. 10,785 


NORTHWEST AIRLINES, INC., 


v. 


Petitioner 


CIVIL AERONAUTICS BOARD, 

Respondent 


ON 


PETITION OF NORTHWEST AIRLINES, INC, FOR 
JUDICIAL REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


REPLY BRIEF 


I 

INTRODUCTORY 

Counsel for respondent have attempted in their brief to dis¬ 
miss without meeting the contentions of the petitioner. It is 
highly important that the court fully understand the manner 
in which this proceeding was initiated, as well as the circum¬ 
stances which surrounded its development. 

Respondent contends in its brief that petitioner’s application 
and the Board’s grant to Capital Airlines were not mutually 
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exclusive, but assumes arguendo that if they were, 1 petitioner 
did not make a proper and timely request for consolidation of 
its Cleveland application and that the Board was under no 
duty to order such consolidation of its own volition. In other 
words, it is contended that petitioner is estopped or barred by 
laches. 

x It is difficult to understand how any other assumption could be made 
in the face of the Board’s language in the recent Southern Service to the 
West Case. Docket 1102 et al. (decided Jan. SO, 1951) on page 25 of the 
mimeographed opinion, viz.: 

“We would be less than helpful if, at this time, we did not express our 
considered opinion that further route expansion in our domestic trunk¬ 
line network would present problems of serious difficulty in view of 
the conditions which presently and during the post-war period have 
existed in this industry. Certainly the task of proving public con¬ 
venience and necessity in satisfying the statutory requirements would 
place a difficult, if not insurmountable, burden upon the air carriers who 
would undertake to sponsor further route extensions of any substan¬ 
tial character. * * *—the resulting accumulated experience strongly 
suggests that we may have reached and, in some cases, even exceeded 
the optimum number of certificated services that can be economically 
supported by the available traffic.” 

Respondent ignores the Board’s extraordinary action lead¬ 
ing up to and initiating this proceeding, which was admittedly 
exclusively for Capital Airlines’ proposals and the fact that its 
“closed door” character was maintained up to and throughout 
the hearing. 

Respondent’s counter-statement of the case in respondent’s 
brief (pages 1 through 14) tends to obscure the real issues in¬ 
volved in this appeal. It is said that the Board removed certain 
restrictions from existing certificates of Capital which was al¬ 
ready serving Cleveland-New York traffic with one stop at 
Pittsburgh, being the junction point between route 14— 
Detroit-Cleveland-Pittsburgh-Washington, and route 55 —New 
York-Pittsburgh-Asheville-Knoxville—so as to permit non¬ 
stop operations between Cleveland and New York. Actually 
route 14 was extended to New York and Capital received a new 
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I 

j 

I 

route with unrestricted non-stop authority between Cleveland j 
and New York which had been twice previously denied it. 

Respondent’s statement that the proceeding was limited to j 
the question of improvements in existing services, and that j 
some 300 other applications for new routes or improved serv¬ 
ices over existing routes were then awaiting assignment for! 
hearing is misleading. It should be pointed out that the Board 
made no finding on the number of other applications awaiting j 
hearing, and it is not in the record. Respondent’s statement in 
footnote 9 on page 18 of the brief that consolidation of North¬ 
west’s application would have required consolidation of other 
pending route applications and related Board proceedings j 
(listed in footnotes 5 and 8) thus resulting in an area proceed- j 
ing with greatly expanded and entirely different issues, is not j 
only outside of the record, but, even if judicially noticed, is j 
wholly immaterial. The implication that the consolidation of j 
all related applications in a single inclusive proceeding would j 
have been so cumbersome as to have been impractical from an | 
administrative standpoint is certainly erroneous, if material, 
since the number of applications so listed to be included would 
not total more than ten or twelve at the most, not a large num¬ 
ber of applicants for an area proceeding. 

i 

Respondent further states that Northwest’s references to and 
quotations of member Jones’ dissenting opinion were designed 
to imply that this opinion was directed to the Board’s failure 
to include Northwest’s application for Cleveland service. Actu- ; 
ally the purpose of such references and quotations was to show j 
that the decision of the majority had gone far beyond the j 
bounds of proper discharge of judicial functions, and that the j 
entire proceeding was designed to accomplish results desired by j 
individual preferences and convictions despite the requirements 
of judicial standards. 

With respect to the contention that this was a proceeding j 
limited merely to the question of improvements in existing 

i 

services, Mr. Jones points out as follows: 
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“The decision of the majority does considerably more than 
to effect a simple ‘improvement of existing service/ Basi¬ 
cally it amounts to the creation of an important new route 
for Capital between Cleveland and New York on an un¬ 
restricted point-to-point basis, which will duplicate the 
service now being operated by United. 

“Thus the standards applicable to this decision are those 
applicable to any route proceeding. Under the Administra¬ 
tive Procedure Act such a decision is a judicial function, 
and must be based upon the same standards and prin¬ 
ciples of evidence, due process, and fair hearing as prevail 
in courts of law or equity.” (J. App. 1S7A.) 


n 

ASHBACKER PRINCIPLE CONTROLS SITUATION 
HERE PRESENTED 

Respondent repeatedly attempts to minimize the effect of 
the Ashbacker principle and to limit its application. Ash- 
backer Radio Corp. v. Federal Communications Commission, 
S26 U. S. 827, 66 Sup. Ct. 148 (1945) , by stating on page 16 
of the brief: 

“Accordingly the court indicated that where the grant of 
one application will preclude the grant of another bona, 
fide application for the same radio frequency, contempo¬ 
raneous comparative consideration between the rival ap¬ 
plications is required. This principle, involved in a case 
concerning applications which were mutually exclusive 
from a physical standpoint, has subsequently been as¬ 
sumed to extend to applications by air carriers for similar 
new routes where all such new route applications could 
not be granted as a practical economic matter, even though 
an unlimited number of awards could be made from a 
physical standpoint. Seaboard & Western Airlines v. Civil 
Aeronautics Board, 181 Fed. 2d 777 (1949); Western Air¬ 
lines v. Civil Aeronautics Board, 184 Fed. 2d 545 (CA 
9, 1950).” (Emphasis supplied.) 
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| 

Respondent protests that petitioner is attempting to further 
extend the Ashbacker principle in the air carrier field to include 
two additional requirements: 

1. The Board on its own initiative must sift all pending ap¬ 
plications and consolidate all economic mutually exclusive 
applications regardless of whether any request for con-; 
solidation has been made; and 

2. That application for removal or restriction, for improve¬ 
ments in existing services, and applications for new serv¬ 
ices which would be competitive with such improved exist¬ 
ing services, must also be heard or decided contem¬ 
poraneously. 

We believe that the above requirements are within the Ash¬ 
backer principle, that this court so stated in the case of Sea- j 
board & Western Airlines v. Civil Aeronautics Board, supra, j 
and that it is not an extension of the principle to require that j 
the Board set down for hearing all applications in the area for 
comparative evaluation, and furthermore, that it makes no ; 
difference if the applications are merely for removal of restric¬ 
tion or improvements in services, or if the applications are for ! 
new services, when the effect of the grant is to preclude the i 
effective hearing of another pending application. 

Respondent’s statement that the Ashbacker case did not re¬ 
quire contemporaneous consideration of the award and that 
the petitioner’s application is apparently predicated first on 
the ground that they are not mutually exclusive, second that j 
it would be obviously impractical from an administrative stand¬ 
point to hear all related applications in a single all in- | 
elusive proceeding. The cases cited by respondent in footnote j 
9 on page 17 do not support that contention and are clearly j 
distinguishable as shown by the following analysis: 

In KFAB Broadcasting Co. v. Federal Communications ; 
Commission, 175 Fed. 2d 40 (1949), the court held that the j 
filing, after the grant of a permit, of an application which would 
be mutually exclusive of the granted application, does not re- 

| 
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quire the Commission to reopen the proceeding for a com¬ 
parative hearing. 

In Pauley v. Federal Communications Commission, 181 Fed. 
2d 292 (1950), the court held that the Commission’s order 
severing an application of an intervening party from a con¬ 
solidated proceeding, and withdrawing one of the channels 
involved pending determination of the intervenor’s eligibility 
feu* it, was neither a grant nor a denial of an application within 
the act. It should be noted in this case that there was still a 
channel available for the complaining party, and his right there¬ 
to had not been deprived, there being merely a lessened statisti¬ 
cal probability that petitioner would ultimately succeed. 

Nor does the case of Eastern Air Lines v. Civil Aeronautics 
Board, 178 Fed. 2d 726 (1949) lend any support to the con¬ 
tention that the Board can grant one application without a 
comparative hearing of another involving similar routes. There, 
Eastern’s application involved a large amount of service that 
was neither of the local or feeder line type, nor confined to the 
New England area and was, for both reasons, outside of the 
scope of the New England case. 

In the Seaboard & Western case, supra. Seaboard contended 
that the decision of the Board in the Pan American-American 
Overseas merger re-allocating the three routes across the At¬ 
lantic would necessarily involve consideration of the North 
Atlantic route pattern and might be dispositive of Seaboard’s 
pending application. There the Board replied that it did not 
propose to reconsider the North Atlantic route pattern and 
emphatically stated that the disposition of the transfer case 
would not in any respect affect the disposition of whatever 
right Seaboard might have by virtue of its application. The 
Court held that in re-allocating existing routes because of 
merger, it need not enter upon a consideration of the whole 
problem of North Atlantic route carriers. The Court pointed 
out that Seaboard was an intervenor in that proceeding and if 
the proceeding should go beyond or attempt to go beyond the 
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issues as limited by the Board’s declaration, Seaboard would 
have an opportunity to protect whatever rights it has in re¬ 
spect to its application, but that it had no additional right to 
have the area case reopened, and that the order of the Board 
denying Seaboard’s motion for consolidation was not disposi¬ 
tive of any rights of Seaboard. 

We have already discussed the pertinent holding of the j 
Western Airlines case in our original brief. We should like to 
point out, however, that the court in that case was discussing j 
the consolidation of Western’s application as a tru nklin e car¬ 
rier with applications of a strictly feeder line carrier. The court j 
held that as no final order had been entered. Western had not I 
been deprived of its right to a fair hearing. 

When applied to certificate proceedings under the Civil Aero¬ 
nautics Act, the principle of the Ashbacker case is even more 
applicable than those under the Communications Act as the 
Communications Commission could grant licenses without 
hearing and could modify them so as to assure appropriate 
hearing of other applications. As we pointed out in our original 
brief, such licenses were of temporary duration being limited 
to three years and no permanent irreparable injury would re- j 
suit. Under the Civil Aeronautics Act, it is mandatory that ap- j 
plications be set for hearing as soon as possible, and hearing ! 
of one without a comparative hearing of the other would result 
in permanent irreparable injury. 

The Ashbacker principle is probably best summarized by Mr. j 
Justice Frankfurter in his dissenting opinion in that case to the 
effect “That whenever conflicting applications are made for a 
radio license, the Communications Commission must hear all 
the applications together.” This principle was recognized by j 
this court in the Seaboard & Western case, supra, and has been 
recognized in numerous other cases cited in our original brief. 
Radio Cincinnati v. Federal Communications Commission, 
177 Fed. 2d 92 (1949), Kentucky Broadcasting Corp. v. Fed¬ 
eral Communications Commission, 174 Fed. 2d 38 (1949). 

I 

I 

j 

j 
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RESPONDENT RECOGNIZES BOARD FAILED TO 
FOLLOW PROPER PROCEDURE 

On pages 21 and 22 of respondent’s brief we find the follow¬ 
ing statement: 

“Ever since its creation, long before the decision in the 
Ashbacker case, the Board has followed the practice of 
hearing conflicting applications in a single proceeding, or 
ruling upon applications simultaneously. The Board cus¬ 
tomarily assigns all pending new route applications for 
similar service in the same area for consideration of a 
single prehearing conference. The question of whether 
these and other pending applications shall be heard to¬ 
gether is discussed at the prehearing conference, and the 
examiner rules at that time whether he will recommend 
consolidation of the applications. This ruling is subject to 
change by the Board on motion therefor by the parties, as 
illustrated by the case at hand. Normally a ten-day period 
is allowed after the prehearing conference within which 
new applications may be filed and considered for con¬ 
solidation. See Western Airlines v. Civil Aeronautics Board, 
184 Fed. 2d 545, 551 (CA 9, 1950). Had the proceeding 
here involved been regarded as a new route proceeding, or 
if it had been thought the action taken therein would pre¬ 
clude the grant of any pending application, this same pro¬ 
cedure, undoubtedly, would have been followed in this 
case .” (Emphasis supplied.) 

The last sentence above quoted presents the very crux of the 
situation here. The Board’s extraordinary procedure in ex¬ 
pediting this proceeding under the guise of minor refinement 
or improvement in Capital’s route structure, so beclouded the 
real issues as to mislead and force Northwest into a proceed¬ 
ing of narrow scope and limit its attempt to have included 
therein only an improvement of its existing service (removal 
of restriction on its servicing of Milwaukee), which, as we 
stated in our original brief, was finally included by the Board 
only on condition that the proceeding be not thereby delayed. 
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Had the Board proceeded in its customary and proper man¬ 
ner, the Board would have set down for consolidation North¬ 
west Docket No. 2016 or Northwest would have had ample 
notice of the scope of the proceeding so as to have requested its 
inclusion, and had Northwest then not done so or elected to 
proceed without such inclusion, it could be deemed to have 
waived hearing or to have abandoned its application. 

Respondent does not endeavor, other than to maintain the 
fiction that the proceeding as one involving merely improve¬ 
ment in existing services, to explain the Board's irregular and 
extraordinary procedure in this case, but repeatedly asserts 
that Northwest, by permitting the proceeding to go forward, 
cannot now be heard to complain at this late date that its de¬ 
sire for consolidation was not granted. 


IV 

RESPONDENT BELITTLES NORTHWEST’S REPEATED 
PROTESTS DURING THE COURSE OF 
THE PROCEEDING 

We set forth in our original brief the many repeated protests 
made on the record by Northwest during the course of the pro¬ 
ceeding, viz.: On exception to the examiner’s report when there 
was a recommendation for a new Cleveland-New York route, 
on brief to the Board, on oral argument before the Board and 
on petition for rehearing. We also set forth in our brief the 
announced policy of the Board to eliminate uneconomic com¬ 
petitive situations and to lessen the number of excessive com¬ 
petitive routes. (See Mr. Jones’ reference thereto. J. App. 
1S5A.) These are brushed over lightly in respondent’s brief, if 
not wholly ignored. 
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V 

RESPONDENT’S CONTENTION THE BOARD WAS NOT 
REQUIRED TO CONSOLIDATE NORTHWEST’S AP¬ 
PLICATION ON ITS OWN INITIATIVE IS NOT 
SUPPORTED BY AUTHORITIES CITED 

Respondent contends that the Board was not under an af¬ 
firmative duty to sift all pending applications for those relevant 
to the particular proceeding. (This certainly is not too diffi¬ 
cult a task as evidenced by Note 5 of respondent’s brief.) Re¬ 
spondent then proceeds to point out the customary practice of 
the Board and cites the regulations published pursuant to the 
requirements of Section 3A of the Administrative Procedure 
Act, in Note 13. Respondent states that contentions similar to 
those of Northwest have heretofore been rejected by this and 
other courts and presumably relies on the authority of the fol¬ 
lowing cases: Ward v. Federal Communications Commission, 
71 App. DC 166, 108 Fed. 2d 486, Form 90 (1939); Pittsburgh 
Radio Supply House v. Federal Communications Commission, 
69 App. DC 22, 98 Fed. 2d 303, 306 (1938); Red River Broad¬ 
casting Company v. Federal Communications Commission, 69 
App. DC 1, 98 Fed. 2d 282 (1938). Examination of those 
cases indicates the following: 

In the Ward case, supra, appellant was an intervenor in the 
hearing on an application of another radio station for a license, 
but made no mention of its pending application until after the 
Commission in its decision voluntarily recognized the pendency 
of that appellant’s application. Appellant then incorporated 
into a statement of reasons for appeal the voluntary recogni¬ 
tion of the pending application by the Commission, without 
which the record would have been barren of any showing on the 
point. The court held “However, we cannot say under the cir¬ 
cumstances of the present appeal that appellant has been 
prejudiced as a matter of law. * * * *” and further, “* * * * No 



11 


violation of law is revealed by the record or shown by appel-j 
lant.” 

In the Pittsburgh Radio case, supra, the Commission grant¬ 
ed an application of the licensee for change of frequency and 
increase in power and hours of operation. The court held that; 
where similar applications were filed by two complaining 
licensees but were not acted upon, only one complaining licensee 
objected to prior hearing of application acted on and where 
granting of such objecting licensee’s application would have 
involved change of Commission’s rule limiting nighttime power 
of stations assigned to certain regional frequency and no finan¬ 
cial or economic injury, or loss of patronage or listening audi-! 
ence was claimed, and where evidence showed no possibility of 
electrical interference, there was no showing of serious prejudice 
and appellant had not met the test of appealable injury re¬ 
quired by the statutes. 

In the Red River case, supra, the appellant, an owner of a j 
radio broadcasting station, was held not entitled to appeal as j 
an “aggrieved person” from an order of the Commission grant¬ 
ing permit for the construction of a new radio station. In a 
proceeding in which appellant was given no formal notice, 
appellant failed to make application for rehearing after having 
actual notice of the proceeding within the period allowed for 
such rehearing petition. Here the appellant could not excuse his ! 
failure to affirmatively seek administrative relief, and the court 
properly held that at the time the appeal was taken, appellant j 
could have proceeded under administrative remedies, and since j 
he had not exhausted his administrative remedies he was in no | 
position to appeal. The court pointed out that had appellant j 
done so and been denied relief, appellant could then have j 
sought appropriate judicial review in this court. In the case at I 
bar, petitioner did seek administrative relief right up through j 
its petition for rehearing, but was told that the efforts were not j 
timely. 

Respondent cites another case which is claimed to be dis- j 
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positive of the issue, namely the case of Colorado Radio Cor¬ 
poration v. Federal Communications Commission, 73 App. DC 
225, 118 Fed. 2d 24, 27 (1941). In this case appellant did not 
attempt to bring additional evidence of changed conditions to 
the attention of the Commission during the rehearing of the 
matter, and the court held as in the Red River case that ap¬ 
pellant had not properly exhausted its administrative remedies. 2 

Furthermore the cases relied on by respondent were prior to 
the Ashbacker decision 3 as well as the Administrative Proce¬ 
dure Act. 4 Also, they arose under the Federal Communications 
Act which we have previously pointed out does not have the 
mandatory features nor the more rigid procedural requirements 
of the Civil Aeronautics Act. 


2 It should be noted that this court, in the case of Chambers v. Robert¬ 
son, C.A.D.C., 18S Fed. 2d 144 (1950), held that the requirements of ex¬ 
haustion of administrative remedies are not without exceptions necessary 
to preserve fundamental rights of the litigant. 

3 In the case of W. R. Grace & Co. v. Civil Aeronautics Board, 154 Fed. 
2d 271 (CA 2, 1946) at p. 282, the court stated: “True the Board must 
have very wide latitude in deciding in what order to take up the issues in 
any litigation (Federal Communications Commission v. Pottsville Broad¬ 
casting Co., 809 U. S. 184, 60 Sup. Ct. 487, 84 L. Ed. 656); but Ashbacker 
Radio Corporation v. Federal Communications Commission, 826 U. S. 827, 
66 Sup. Ct. 148, decided that there may be practical reasons for not deter¬ 
mining part of an indivisible controversy in advance, even though the first 
decision will not be conclusive.” 

At page 287 the court says, “Eastern argues that Federal Communica¬ 
tions Commission v. Pottsville Broadcasting Co., 809 U. S. 184, 60 Sup. Ct. 
487, 84 L. Ed. 656, shows that we have illegitimately intruded on the 
Board’s discretion as to the order in which it chooses to consider matters 
pending before it. But the Supreme Court rejected that same suggestion 
in Ashbacker Radio Corp. v. Federal Communications Commission, 826 
U. S. 827, 66 Sup. Ct. 148, as the dissenting opinion in that case discloses.” 

4 See the recent decision of the Supreme Court in the case of Universal 
Camera Corp. v. National Labor Relations Board, 71 Sup. Ct. 456, on the 
effect of the Administrative Procedure Act on the court’s powers and 
duties of review of administrative decisions. 

See also the case of Wong Yang Sung v. McGrath, 339 U. S. 33, 70 
Sup. Ct. 564 (1950). 




IS 


VI 

THE BOARD’S FAILURE TO MAKE FINDING ON NORTH- 
WEST’S CONTENTION EMPHASIZES ARBITRARY AND 
CAPRICIOUS NATURE OF ITS ACTION 

Respondent admits that the Board made no mention of 
Northwest’s references to Docket 2016 in its report, but con¬ 
tends that Northwest did not bring the fact that there was an 
Ashbacker situation home to the Board until after it had de¬ 
cided the case. This is wholly unsupported by the record as we 
have previously pointed out. Respondent cites Western Air¬ 
lines v. Civil Aeronautics Board, supra, for authority that the 
Board was not then required to reopen its proceeding. We have 
previously shown that the Western case involved the consoli¬ 
dation of a trunkline carrier application with those of a feeder- 
line carrier, and have alluded to the pertinent provisions of 
the decision. 

Respondent cites Malony v. Brandt, 123 Fed. 2d 779 (CA 7, 
1941), Bergeron v. Mansour, 152 Fed. 2d 27 (CA 1, 1945); 
Chatz v. Mideo Oil Corp., 152 Fed. 2d 15S (CA 7,1945), which 
hold that a reviewing court will not consider assignments of 
error not called to the attention of the trial court. Even if the 
analogy were applicable, such rule is not absolute. 5 However, 


8 See the case of Hormel v. Helvering, 312 U. S. 552, 61 S. Ct 719, where 
the court held that the general rule that an appellate court does not give 
consideration to issues not raised below should not be applied where the 
obvious result would be a plain miscarriage of justice. Also, Commissioner 
of Internal Revenue v. Wells, 132 Fed. 2d 405 (CA 6, 1942), where it 
was held that rules of practice and procedure are devised to promote ends 
of justice, and in less formal proceedings before administrative agencies 
such rules do not require sacrifices of principle for which they were de¬ 
vised by refusal of an appellate court to give consideration to issues not 
raised below. 

See also New York, New Haven and Hartford RR v. Reconstruction 
Finance Corporation, 180 Fed. 2d 241 (CA 2, 1950), where the court held 
that the rule that an order will not be reversed on a point first raised upon 
appeal is not absolute. 
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respondent concedes that if the exception noted to the exam¬ 
iner’s report should be construed as sufficient request for con¬ 
solidation of Northwest’s application in the proceeding, it 
nevertheless came too late since consolidation at that time * 
would have required a reopened and greatly expanded proceed¬ 
ing, and still another examiner’s report. Such an argument 
wholly ignores the fact that Northwest’s right to a full and 
fair hearing has been denied, and the fact that a reopened and 
expanded proceeding and another examiner’s report would have 
been required, is of little real consequence, particularly where 
both private and public interests are involved. If this con¬ 
tention was given the validity suggested, the appeals in the 
Ashbacker case, and many other cases where the judiciary have 
seen fit to curb administrative excesses would have been 
frustrated. 

Similarly respondent’s attempt to dismiss Northwest’s con¬ 
tention of coercion with the statement that it requires little 
comment is an effort to brush over lightly the Board’s extra¬ 
ordinary procedure adopted in this case. Respondent states on 
page 20 of its brief: “If Northwest had been coerced by the 
Board’s views, it would not have instituted this review pro¬ 
ceeding” and further “Moreover, the Board’s ruling that delay 
would not be permitted because of consolidation came after 
Northwest’s motion for consolidation of the application in 
Docket 2272 had been granted, and after the examiner had 
ruled that improved service between Cleveland and New York 
was an issue in the proceeding. If consolidation of the Cleve¬ 
land application had been desired, a request therefor should 
have been included in the same motion.” 

These statements are not enlightening and are contrary to 
the fact. In the first place Northwest instituted this review pro¬ 
ceeding because it had been coerced and misled by the Board’s 
orders and the announcements of its staff when setting up this 
proceeding. In the second place the Board’s ruling that the 
delay would not be permitted came at the same time, not after. 
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Northwest’s motion for consolidation of its application in 
Docket 2272 had been granted (Order of Dec. 9,1948, J. APP. 
58A-61A). 

Petitioner pointed out in its original brief that as the issues 
were framed by the Board’s original Order Serial No. E-1904 
(J. APP. 36A), it appeared that the matters primarily to be de¬ 
termined were Capital’s authority to operate between the Twin 
Cities and Milwaukee on the one hand and New York on the 
other. The vital competitive effect of such an improvement in 
Capital's service on Northwest’s Twin Cities-New York and 
Milwaukee-New York operations, of course, prompted North¬ 
west to seek inclusion of its application for improvement of its 
New York service (Docket No. 2272, Removal of Restrictions 
on its New York service). This was strictly in keeping with 
the so-called characterization of the proceeding, i.e., improve¬ 
ment of existing services. 

On Dec. 9, 1948, when the Board amended its Order Serial 
No. E-1904, broadening the scope of the proceeding to include 
Capital’s Cleveland-New York proposal, Northwest’s Docket 
2272 and American’s Cleveland-New York proposals were in¬ 
cluded on the condition that the proceeding be not delayed by 
the inclusion of Northwest’s Docket 2272 and American’s pro¬ 
posal. The Board set the proceeding for early hearing and 
denied other applications for consolidation. 

Respondent contends that Northwest, in the face of this 
duress, this unreasonable and arbitrary pressure, should have 
then insisted on inclusion of its Docket No. 2016 and that by 
going forward with its participation in the proceeding without 
further formal motion for inclusion of its Docket 2016, it is 
presumed to have acquiesced and waived its right so as to be 
forever barred from a fair hearing on its Cleveland-New York 
application. Petitioner contends that it was forced by the 
Board’s action to elect to go forward, that it was not free under 
the constraint imposed, and was led to believe that the inclu- 
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sionef its Docket No. 2272 in the proceeding was a generous 
concession on the part of the Board under the circumstances. 
.'Furthermore, when the likelihood of a new Cleveland-New 
York route award became apparent during the proceeding, peti¬ 
tioner promptly protested and repeated its protests and the 
Board might well then have set down petitioner’s application 
for contemporaneous decision and comparative evaluation. 

The difficulties of getting before a court the true picture 
of the factual situation are always inherent in a petition 
for judicial review of an administrative proceeding, and in our 
original brief we went to great length to present the com¬ 
plete factual situation. We have endeavored to show that 
the circumstances under which this proceeding was in¬ 
itiated, its label as an exclusive Capital Airlines proceeding 
and that the pressure exerted for expedited hearing, shrouded 
and beclouded the real issues. Under such confusion and duress, 
petitioner limited its request for consolidation to its Docket 
No. 2272. For respondent to come in now and say petitioner 
should have requested its Cleveland-New York application in 
the same motion is a belated attempt to whitewash the in¬ 
equitable and unconscionable abuse by the Board of its dis¬ 
cretion in this proceeding. 

Petitioner is the victim of a grievous irreparable injury in¬ 
flicted by the arbitrary and capricious action of the Board. Cer¬ 
tainly it is consistent with the law and not asking too much 
that applicants be protected against such abuse of procedural 
due process by requiring that the Board set for hearing all 
applications involving similar routes in the area to be con¬ 
sidered. To hold otherwise and placing the burden on the ap¬ 
plicant of insisting on inclusion of applications might well 
seriously prejudice the rights of the applicant, as such forced 
entry could put the applicant in the position of being an un¬ 
welcome intruder. The circumstances of this case clearly point 
up such a situation, and the decision resulting from such abuse 
of procedural due process should be declared wholly invalid. 
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It is submitted that the cases relied on by respondent are not 
dispositive and that on the basis of the reasons and authorities 
set forth in its original brief and in this reply brief, that the 
orders entered by the Civil Aeronautics Board on July 21, 
1950 and on May 25, 1950 should be set aside and that this 
case should be remanded to the Board for procedure consistent 
with the court’s opinion. 

Dated at St. Paul, Minnesota, April 25, 1951. 


Respectfully submitted, 

A. E. Flo an 

Vice President and Secretary 
Northwest Airlines, Inc. 
1885 University Avenue 
St. Paul 1, Minnesota 

C. Edward Leasure 


1518 K Street, N. W. 
Washington 5, D. C. 

Attorneys for Petitioner 
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